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PUNITIVE DAMAGES IN TORT CASES * 


Punitive Damages and Liability Based on Fault 


MEN have invented many devices to divorce economic security 

from the contingencies of our uncertain world. A house is 
insured for its money value and the owner is safe from the eco- 
nomic perils of fire. Workmen’s compensation laws protect the 
individual worker from the economic perils of industrial accidents. 
Whether by design or by chance, the law of torts has afforded a 
limited guaranty along.similar lines. A person whose house or 
whose legs are tortiously injured is compensated on bringing the 
tortfeasor to justice. The law of torts has a reparative effect; it 
preserves economic stability by providing money substitutes for 
losses. 

This reparative function of the law of torts is most important. 
But a court which gives money to a plaintiff ‘as a substitute for an 
incurred loss must take that money from a defendant. While our 
joint interest in the economic stability of the individuals who 
make up society supplies a sufficient reason for giving money to 
plaintiffs, it suggests no reason for taking money from defendants. 
If the reparative use of the law of torts is desirable, there must be 
reasons for making repairs in plaintiffs’ fortunes at the expense of 
defendants other than the desirability of assuring the economic 
stability of plaintiffs. For, if money were taken capriciously from 


* The preparation of this paper was made possible by the opportunity for 
uninterrupted work afforded to the writer through his election as Brandeis Research 
Fellow (1930-31) of the Harvard Law School. Many members of the Harvard 
faculty have given valuable criticism and assistance without which this work would 
have been impossible. 
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defendants by operation of the law of torts, there would be just 
as many economic bad spots created as cured; and the energy 
expended in shifting losses would be expended worthlessly. 
There are many tort cases in which a vital point in determining 
liability is found in the quality of the defendant’s conduct. If his 
acts have been undesirable — if he has been “ negligent,” or has 
been an “ intentional wrongdoer ” — he is held liable; if his be- 
havior has been unexceptional he incurs no liability. In other 
words, in a large fraction of tort cases a finding that the defendant 
has been at fault is prerequisite to holding him liable. Why this 
requirement? It is possible that a judgment against a defendant 
which is based on his “ fault ”* might discourage a repetition of 
his wrongful conduct and serve as a warning to others who are 
inclined to commit similar wrongs. So, in the liability with fault 
cases there is an admonitory function as well as a reparative func- 
tion: and the linkage of these two functions supplies a reason for 
taking money from the defendant as well as one for giving it to 
the plaintiff. In this view the liability with fault rules are tools 
which can be used in obtaining two sorts of security: first, there 


1 The term fault as used throughout this paper is meant to characterize conduct 
which is undesirable, and which may be prevented from recurring through the 
admonitory working of the law of torts. The term as used here does not neces- 
sarily denote a moralistic shortcoming; it is used to indicate conduct which is 
socially inexpedient and which the tort court condemns on that basis, the condemna- 
tion being a possible corrective. 

There may be tort cases in which defendants are held liable without hope or 
possibility that the liability’ will discourage similar wrongs in the future, and in 
which the defendants are nevertheless held solely because of the real or presumed 
wrongness of their behavior. But if such is the case it is difficult to find satisfying 
reasons for taking money from the defendant. Of course, there are cases in which 
the defendant has gained a benefit at the plaintiff’s expense, and should pay for his 
benefit — regardless of the quality of his conduct. These cases are discussed 
pp. 1185-88, infra. And there are cases in which it may be desirable to give 
the plaintiff a legal revenge in order to prevent violent private revenge. See 
pp. 1198-99, infra. If there is a residue of cases to which the term fault is appli- 
cable, it is not intended to include them within the use of that term in this paper. 
Our use of fault shall connote only wrongful conduct needing correction. 

2 Of course, there are non-admonitory reasons for holding defendants in some 
tort cases. Very few of these cases come within the scope of this study. The 
cases discussed pp. 1185-88, infra, are situations in which part of the money judg- 
ment is merely the return to the plaintiff of an economic advantage which the 
defendant has appropriated. The entrepreneur theory of respondeat superior (de- 
veloped to some extent p. 1199, infra) rationalizes the shift of burden to the 
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is the economic security of specific plaintiffs, who are protected 
by substituting money damages for losses; and secondly, there is 
the general security which is promoted by discouraging conduct 
which is likely to prove injurious and is not worth the risk it 
entails. 

But the money judgment is a specialized tool which always does 
two things at once: it takes money from a defendant and it gives 
money to a plaintiff. In cases in which there is a need of doing 
only one of these two things it proves a clumsy device. Appar- 
ently, this clumsiness has been realized by the courts; for, in many 
cases the lack of need of admonition has led to the withholding of 
reparation, and vice versa. Nor does the clumsiness end there. 
Given a case in which it is granted that it is desirable to repair a 
plaintiff’s loss and to condemn a defendant’s conduct, there is still 
the difficulty of accomplishing these two very different ends with 
one money judgment. The sum required to make the plaintiff 
whole may be much too severe or much too lenient as admonition 
of the defendant. In the usual run of liability with fault cases 
there is no apparent attempt to remedy this clumsiness; judges 


seem to ignore it (though it is doubtful whether juries do) and 
“compensation ” is used as a test of the sum which a plaintiff re- 
ceives if he recovers. But courts are not always blind to the 
necessity of balancing these two functions (or weighing of in- 
terests, if one prefers) and many devices are used to arrive at 
judgments which will serve both functions as adequately as pos- 
sible. The allowance of punitive damages is only one * of these 


defendant on the basis that he is better able to disburse the shock of fortuitous 
accident than the plaintiff. 

Other examples of non-admonitory reasons for holding defendants are found 
in trespass to land cases in which a small money judgment for the plaintiff serves 
the office of settling boundary disputes or determining titles; and in defamation 
cases in which a small judgment re-establishes the plaintiff’s reputation. Other 
illustrations will doubtless occur to the reader. 

3 Rulings on whether portions of the damages are “ proximate” or “ remote ” 
consequences of a wrong are often a means of limiting or stretching ‘“ compensa- 
tory ” judgments to serve the admonitory function better. Allowance of attorney’s 
fees is another device which can be used to levy heavier punishment as well as to 
furnish more adequate reparation. Cases governed by statutes allowing the assess- 
ment of double or triple damages are decided with the focus on the admonitory 
function. Of course, in most of these cases it is not at all certain that the needs of 
the admonitory function are the sole considerations which cause variations in the 
size of judgments. As a matter of fact, the question of what constitutes reparation 
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devices. In the type of cases in which punitive damages may be 
given the focus is shifted to the admonitory function; and an 
attempt is made to secure more effective admonition by adding to 
the reparative judgment if necessary. 


General Objections to Any Application of the Doctrine of 
Punitive Damages 


Although the practice of allowing punitive damages (as such) is 
centuries old,* and is now followed in all but a few American juris- 
dictions,’ the practice has frequently been forcefully criticized. 
The doctrine is widely denounced as an “anomaly.” And it is 
often said that punishment is not a proper object of the civil law; 
that it is the office of the criminal law to punish; for one who has 
committed a public wrong has committed an offense against the 
state which alone should have the power to inflict penalties upon 
him. 

But those who object to the allowance of punitive damages do 
not decry the traditional linking of liability with fault; they do 


is a vexed one. But since all considerations can not be discussed in one breath, the 
writer is forced to ignore the problems of reparation in this paper. It is assumed 
throughout the paper that the sums required for reparation are easily arrived at 
and clearly seen. This assumption is not as violent in the punitive damage cases 
as it would be in other cases; for the punitive damage verdict is usually found 
separately from the “ compensatory ” damage verdict. This procedural isolation 
facilitates the analytical one. 

4 Huckle v. Money, 2 Wils. 205 (K. B. 1763); Brae, Cases oN DAMAGES 
(3d ed. 1928) 15; Wilkes v. Wood, 1 Lofft 1 (1763). Sedgwick develops the theory 
that the doctrine appeared as soon as the practice of charging juries on the measure 
of damages became part of the common-law practice, and that punitive damages 
were given by juries without instructions before this time. See Sep¢wick, MEASURE 
or DamacEs (oth ed. 1912) § 348 et seq. 

5 Murphy v. Hobbs, 7 Colo. 541, 5 Pac. 119 (1884); Greeley R. R. v. Yeager, 
11 Colo. 345, 18 Pac. 21 (1888). But see French v. Deane, 19 Colo. 504, 36 Pac. 
609 (1894). Serio v. Brewing Co., 141 La. 290, 74 So. 998 (1917); Howell v. 
Vicksburg R. R., 144 La. 427, 80 So. 613 (1918); Trenchard v. Central Laundry, 
154 La. 1003, 98 So. 558 (1923); see Hill v. New Orleans R. R., 11 La. Ann. 292 
(1856). But see Summers v. Baumgard, 9 La. 161 (1836). Barnard v. Poor, 
21 Pick. 378 (Mass. 1838); Burt v. Advertiser Co., 154 Mass. 238, 28 N. E. 1 
(1891) ; Boott Mills v. Boston R. R., 218 Mass. 582, 106 N. E. 680 (1914) semble; 
Wilson v. Bowen, 64 Mich. 133, 31 N. W. 81 (1887) ; Elliott v. Van Buren, 33 Mich. 
49 (1875); Riewe v. McCormick, 11 Neb. 261, 9 N. W. 88 (1881) semble; Spokane 
Truck Co. v. Hoefer, 2 Wash. 45, 25 Pac. 1072 (1891) ; Phillips v. Thomas, 70 Wash. 
533, 127 Pac. 97 (1912). 
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not disfavor the award of “ compensatory ” damages, even though 
the basis of defendants’ liability is sub-standard conduct. The 
value of the liability ‘with fault rules is found in the coupling of 
the admonitory and reparative functions; and in the absence of a 
need for discouraging undesirable behavior, there is often no justi- 
fication for compensating plaintiffs at defendants’ expense. The 
large portion of our tort law in which liability is dependent on 
fault can only be used to compensate plaintiffs when there are 
defendants deserving of punishment. As long as the liability with 
fault rules are retained, the law of torts will have an admonitory 
function even though the doctrine of punitive damages is aban- 
doned. So punishment ir tort actions is not anomalous (if anoma- 
lous only means unusual); and punitive damage practice is only 
one of many means of varying the size of money judgments in 
view of the admonitory function.® The function itself is inherent 
in the liability with fault rules, and is not dependent on the allow- 
ance of punitive damages. Punitive damages are ordinarily 
merely a means of increasing the severity of the admonition of 
“compensatory ” damages,’ and can only be criticized on that 
basis. Of course, the.problem of adjusting the admonitory func- 
tion of torts and the scope of the criminal law is a tremendous one. 
The place of the doctrine of punitive damages in this problem will 
be discussed in another portion of this paper.® 

A slight shift in emphasis may suggest a more real difficulty. 


6 For other such devices, see note 3, supra. 

7 The doctrine of punitive damages seems to be the only practice (apart from 
the double and triple damage statute cases) which results in giving an out and out 
windfall to the plaintiff. Cf. 2 GreENLEAF, EviENcE (14th ed. 1883) 253, n.2 et seq. 
Other devices used to vary the size of judgment according to the needs of the ad- 
monitory function seem to vary only the adequacy of reparation. Investigation 
would probably show that this appearance was more verbal than real. But even 
if this “ justification” of other devices checks with the facts, we still have a 
situation in which judgments are measured for punitive purposes; cases in which 
the scope of a plaintiff’s protection varies, not with his needs, but with the 
desirability of being severe with defendants. So, in one sense, these plaintiffs 
receive or are denied a windfall, not on the basis of the desirability of compensating 
them, but on the basis of the desirability of punishing defendants. 

Perhaps some of the critics of the doctrine of punitive damages regret the state’s 
loss of a source of income through the diversion of penalties to private plaintiffs. 
Of course, it is highly doubtful that the state could profit if this business were 
carried on by public employees. 

8 See pp. 1195-98, infra. 
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Punitive damages go to the private purse of an individual. A 
person who is to profit by the punishment of another is likely to 
prefer severe punishment to admonition which will best serve 
social ends, and the two are not necessarily synonymous. The 
plaintiff’s position is analogous to that of the prosecuting attorney 
whose pay is determined by the number of convictions he is able 
tosecure. Past experience seems to indicate that such prosecutors 
have a tendency to be more interested in sending people to the 
penitentiary than in punishing the guilty. The plaintiff in a puni- 
tive damage case not only profits by securing the admonition of 
the defendant; he profits more by heavy punishment than by 
light. So it would not be surprising if plaintiffs in punitive damage 
cases attempted to introduce evidence which might influence juries 
to give high awards and which has little or no bearing on the 
proper admonition of defendants. 

Of course, the public has its representative at the trial in the 
person of the judge, who, if he performs his duties, will attempt 
to keep from the jury evidence which is calculated to prejudice 
them, and who has the power of refusing to pronounce judgments 
on verdicts which are clearly excessive. But it is not known 
whether this is an effective check on the allowance or size of puni- 
tive damage verdicts. In the criminal trial the public has a fur- 
ther representative in the person of the prosecutor. Theoretically, 
at least, he has the duty of securing the punishment only of the 
guilty, and has no personal interest in penalizing the innocent or 
over-punishing the guilty. In presenting the public’s case, the 
prosecutor is in a position in which he can confine his interest to 
showing the extent of guilt and what should be done to serve the 
public’s interest. So it may be possible that the procedural organi- 
zation of the criminal court is more aptly designed for measured 
punishment than the civil court: that the dangers of measuring 
punishment in a civil court are greater than the gains; and hence 
that the rough justice of admonition arbitrarily restricted to com- 
pensatory damages is to be preferred to the practice of allowing 


punitive damages. 


So there may be a practical reason for refusing to measure the 
size of tort judgments on the basis of admonition while retaining 
the liability with fault rules with the concomitant admonitory 
function. The theory is: punitive damages go to the privy coffers 
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of private individuals who present the case for their allowance, 
and it is too much to expect that they will strive for just admoni- 
tion, and only just admonition, when heavy judgments will result 
in private gains for them; this work is more appropriately left to 
public prosecutors, whose responsibilities and lack of opportunity 
for personal advantage will make for less injustice. But at best 
this criticism is based on hypothesis, and its value depends on the 
facts. We need to know whether defendants in punitive damage 
cases are being held for inadvisedly large sums; whether plaintiffs 
are attempting to prejudice juries for the purpose of getting high 
punitive damage awards; whether judges are unable to frustrate 
such attempts; whether juries can see through such attempts and 
avoid being influenced by them. If the facts support this criti- 
cism, the punitive damage device can only be mrannes as a poor 
tool which must be abandoned or improved. 

Another objection which is suggested by the criticism that 
punishment should not be levied in a civil action is: in punitive 
damage cases the amount of punishment is determined by the jury, 
which — while it may be qualified to pass on the problem of 
whether or not the defendant is a wrongdoer — is not qualified 
to determine what his admonition should be. In determining 
whether or not the defendant has been a “ reasonably prudent 
man” or an “intentional wrongdoer,” the jury’s task is to reflect 
the social values of the community; the jury evaluates the de- 
fendant’s past behavior, it determines whether or not his past 
conduct should be condemned. But in fixing the amount of puni- 
tive damages the considerations all look to the future conduct of 
the defendant and others; the question is: how large a judgment 
is needed to discourage this sort of conduct in the future? 
Evaluation of past conduct is a different type of problem from 
control of future behavior. It is evident that problems of social 
control may require more technical skill than jurymen have or 
can acquire. Probably, many on jury panels can not think of 
punishment as a means to an end, as an expedient for reformation 
and deterrence, and only regard punishment as legal, justifiable 
revenge. If this proves to be the fact, it is still possible that juries 
reach solutions as satisfactory as those which would be reached 
by persons who boast of more skill; but conscious attempts to 
deal with such problems with all the technical skill that can be 
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mustered will certainly be more satisfactory in the long run. 
While we are ignorant of the abilities of juries to handle this sort 
of a question, we may be making costly experiments at litigants’ 
expense, and this hole in our knowledge should be filled if any way 
can be devised for filling it. 

Along this line it is interesting to note a “ test ” which purports 
to guide the determination of the size of punitive damage verdicts. 
Courts often insist that “ punitive damages must bear some rela- 
tion to actual damages,” and attempt to test verdicts in terms of 
mathematical ratios. The opinions contain statements to the ef- 
fect that a verdict for punitive damages x times as great as the 
actual damages is clearly excessive. This practice appears to 
place an arbitrary limit on the amount of punitive damages which 
juries may give, similar in operation to the maximum punishment 
provisions of criminal statutes. 

This test is probably more often a rationalization of results than 
a means of obtaining them. The proper ratio between actual 
damages and punitive damages is placed at a figure which supports 
the judge’s view of the verdict, formulated before the test is 
thought of. At any rate there has never been any agreement on a 
single ratio for all cases. Judgments in which the punitive dam- 
age verdicts have hardly exceeded the actual damages have been 
reversed as excessive ° and judgments allowing punitive damages 
many times as great as the actual damages have been affirmed.’ 


® Hunter v. Kansas City Ry., 213 Mo. App. 233, 248 S. W. 998 (1923); Rider 
v. Water Co., 251 Pa. 18, 95 Atl. 803 (1915); Mitchell v. Randal, 288 Pa. 518, 137 
Atl. 171 (1927); Texas Land & Cattle Co. v. Nations, 63 S. W. 915 (Tex. Civ. App. 
1901). 

10 Plotnik v. Rosenberg, 55 Cal. App. 408, 203 Pac. 438 (1921); Kansas City 
R. R. v. Little, 66 Kan. 378, 71 Pac. 82 (1903); Stalker v. Drake, 91 Kan. 142, 
136 Pac. 912 (1913); White v. Metropolitan St. Ry., 132 Mo. App. 339, 112 S. W. 
278 (1908); Lampert v. Judge & Dolph Drug Co., 238 Mo. 409, 141 S. W. 1095 
(1911) ; Buteau v. Naegeli, 124 Misc. 470, 208 N. Y. Supp. 504 (1925) ; Beaudrot v. 
Southern R. R., 69 S. C. 160, 48 S. E. 106 (1903); Cotton v. Cooper, 209 S. W. 
135 (Tex. App. 1919). 

It is generally stated that in the absence of a right to recover actual damages 
punitive damages will not be allowed. This proposition is not discussed in this 
paper because it involves legal causation which the writer is not prepared to discuss 
at this time. But the proposition has given rise to a controversy as to whether 
the right to recover nominal damages is sufficient to support a verdict for punitive 
damages. There is case authority for either view. In courts which consider nominal 
damages sufficient to meet this requirement, the punitive damage award is likely to 
be many times the size of the nominal damages. 
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But it is not argued that the ratio test has no effect on the de- 
cision of cases. It is often voiced in charges to juries, and it is — 
not violent to assume that some jurymen try to understand and 
follow the instructions given them. The greater danger is 
that the test may influence decisions. The damage which the de- 
fendant actually does may have little or no relation to the size 
of the money judgment which would be the most effective admoni- 
tion for the particular case. Of course, it is more important to 
forestall conduct which is likely to cause serious injury than it is 
to forestall conduct which is likely to cause only inconsequential 
damage. The probable result of a defendant’s behavior is an im- 
portant consideration in determining whether it is desirable to dis- 
courage such behavior in the future; the probable result is the 
measure of the “seriousness” of his wrong. The actual result 
may have no bearing on this question. For example, the grossly 
negligent hunter may shoot into a crowd of people and only break 
a ten-dollar pair of eye glasses. The admonition meted out to him 
should be the same as though he had killed or injured someone. 
On the other hand, some trivial failure to live up to social stand- 
ards may result in a holocaust due to a peculiar combination of 
circumstances. But in such a case the admonitory needs are 
the same as they would be if the offense had resulted in little 
or no damage. In other words, it is the known tendency of acts 
which makes it desirable to prevent them, regardless of the par- 
ticular results of any one commission. Admonition is a tool for 
the control of future behavior; it can not change past conduct. 
The history of the defendant only indicates whether it is desirable 
to admonish him; and his act in its setting — rather than the con- 
catenation of events which happens to follow his act —is alone 
important in determining whether his conduct should be con- 
demned. The man who has shot into the crowd and broken a pair 
of eye glasses, probably will kill someone if his act is repeated, and 
this probability is not lessened because of the comparatively in- 
nocuous results of his first shot. The significance of his behavior 
from the point of view of the general security is that he shot into 
a crowd, and he and others might shoot into crowds in the future. 
The destruction of the ten-dollar eye glasses ‘is only important in 
view of the reparative function as used for the protection of the 
economic stability of the owner by money substitution. 
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The misleading character of the ratio test is emphasized when it 
is remembered that the “ compensatory ” damages are usually ad- 
monitory as well as reparative. When an act with a vicious tend- 
ency happens to result in a small injury the “compensatory ” 
damages are necessarily small. If it must follow that the punitive 
damages must also be small, the total verdict might be lenient 
where severity is desirable. On the other hand, if the “ compen- 
satory ” damages are large, the defendant is severely admonished 
without the addition of any punitive damages; but in such a case 
the ratio test counsels large punitive damages, and may result in 
over-severity entirely unnecessary for the proper working of the ad- 
monitory function.’ So the ratio test seems to be an impediment 
in many cases, rather than a good legal tool. If it has any effect at 
all, it may limit punitive damage awards when they should be 
severe, and result in heavy punitive damages when they should be 
lenient. A study of law in action would be necessary to find out 
whether the ratio test has any effect on the decision of cases; but 
it apparently takes no research to know that if it does play a part 
in the decision of cases, its operation may produce more unde- 
sirable results than satisfactory ones. Whatever the measure of 
effective admonition may be,” it certainly is not to be found in 
the particular damage which a wrongful act happens to cause. 

Objections to punishment in civil causes which deal with pro- 


11 It is not suggested that those who commit serious offenses should always be 
severely admonished, while those who commit less serious offenses should be treated 
with proportionate leniency. It is not intended to give the impression that good 
punishment can be measured by translating quantities of seriousness into quantities 
of severity. Good punishment is effective punishment; sufficiently severe to reform 
and deter, sufficiently lenient to saddle the defendant with no unnecessary burden. 
As indicated later, there is little presently available knowledge for use in deter- 
mining the size of effective penalties. See p. 1184, infra. 

Effective admonition may not be an unmitigated good, particularly when secured 
through money judgment punishment. Large penalties may wreck defendants 
financially, and may be borne in the last instance by innocent third parties in finan- 
cial relations with the defendant. The value of effective admonition is determinable 
by weighing the by-products of effective admonition against the results which might 
follow preventable repetitions of similar wrongs. 

The ratio test, in diverting attention away from the tendency of the defendant’s 
conduct, diverts attention from the value of discouraging such conduct in the future. 
In focusing attention on the specific harm which has happened to result from the 
defendant’s conduct, it points to a false guide for effective admonition. 

12 See p. 1184, infra. 


acy 
“ad 
4 
§ 
ad 
owe 
Va 
4 
i 


PUNITIVE DAMAGES IN TORT CASES 1183 


cedural advantages of defendants in criminal cases which are not 
enjoyed in the civil courts do not seem to be particularly a prob- 
lem of the punitive damage cases, but appear to apply equally to 
the whole field of liability with fault. For example, it is sometimes 
said that punitive damages should not be allowed because a plain- 
tiff need only prove his case in a tort action by a preponderance 
of evidence, rather than beyond a reasonable doubt; and that a 
defendant in a civil case can be compelled to testify against him- 
self, and so on. These objections suggest no problems which do 
not seem to apply to all tort cases in which the admonitory func- 
tion is operative, and will not be discussed in this paper. 


General Justifications of the Doctrine of Punitive Damages 


Justifications of the practice of allowing punitive damages fall 
into two classes: (1) The doctrine of punitive damages makes it 
worth while for plaintiffs to sue some defendants whom it is de- 
sirable to admonish. Because of the inconsequence of the injury 
which the plaintiff has suffered, these defendants would not be 
impleaded if compensatory damages were the only measure of 
tort verdicts. (2) The doctrine of punitive damages makes the 
admonitory function of torts more effective than it would be if 
money judgments were always limited to reparation. 

The theory of the first class of justifications is that the plaintiff’s 
self interest furnishes the motive power used to protect the gen- 
eral interest in security. This is again theory, and it is desirable 
to know whether the allowance of punitive damages does result 
in the bringing of suits which would not otherwise be brought. 
But if the use of the punitive damage device does result in suits 
against wrongdoers who would otherwise go unadmonished, it 
does not necessarily follow that the practice is desirable. For, 
inadvisedly severe admonition in many cases may be too great a 
price to pay for the prosecution of a few wrongdoers who might 
otherwise escape.** So we must consider the second class of justi- 
fications: the greater efficiency of the admonitory function 
through the use of the doctrine. 

18 This is particularly true because of the nature of the penalty. Money judg- 
ment punishment is borne by the defendant in the first instance; but if the inci- 


dence of the loss is traced further it may be found to rest ultimately on creditors, 
members of the wrongdoer’s family, and so on. 
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It would seem that “ compensatory ” damages adequately fulfill 
the office of discouraging wrongs only when the sum required to 
repair the plaintiff’s loss happens to be an admonition of the proper 
severity; and it is not probable that the sum of money needed for 
reparation frequently coincides with the size of a judgment which 
is best suited to discourage recurrence of the wrongful conduct. 
So the punitive damage doctrine is useful in cases in which “ com- 
pensatory” damages are too lenient for admonitory purposes. 
But this may be subject to criticism: 

First, the problem of deterring wrongdoing — in the present 
state of human knowledge — is an insolvable one. It is possible 
that rough and ready penalties, determined by the money loss 
which the wrong causes are as effective as admonitions of carefully 
determined severity. This criticism may be answered: If the 
problem of social control is submerged in an arbitrary makeshift 
scheme, we will not use even the scant knowledge which we now 
have, and may forget to apply knowledge available in the future. 

A second criticism may have more merit: The arbitrary deter- 
mination of severity of admonition effected by requiring the de- 
fendant to compensate the plaintiff for any injury he may have 
caused, gives him warning that the same procedure will be fol- 
lowed in the future; and even though he is treated leniently in a 
particular case, he is made to realize the risk of forbidden conduct, 
and the knowledge of risk will discourage similar misconduct, 
even though the particular judgment happens to be small. But 
this brings us face to face with an unanswered question of fact: 
Is the admonitory function of the tort action more effective 
through the use of the doctrine of punitive damages than it would 
be without the use of the doctrine? The sufficiency of the second 
justification depends upon this question — a question which may 
be answered differently for different types of cases.“ 


14 It is no justification to say that unless we have an announced doctrine of 
punitive damages, the subconscious desire of judges and juries to punish wrongdoing 
defendants would make for “ compensatory ” verdicts of the same size as the com- 
bined actual damage and punitive damages verdicts are. If it were “the law ” that 
plaintiffs could only recover reparation, and if reparation were defined carefully, 
the announced policy of not measuring damages in the light of the admonitory 
function would certainly control judges and juries with intelligence enough to 
understand the law and who were not interested in disregarding it. (And certainly 
many of them are not.) 
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A Comparison of Cases in Which the Wrong Results in a Financial 
Advantage to the Defendant and Cases in Which It Does Not 


The commission of some torts is to the advantage of no one; 
while other tortious conduct is directed toward and achieves an 
advantage for the tortfeasor. In the first class of cases, the pay- 
ment of “ compensatory ” damages by the defendant results in a 
dead loss to him, but in the second class the defendant can often 
pay compensatory damages and still be in a position as good as, 
or better than, that which he occupied before the commission of 
the tort. Even though investigation may prove that “ compensa- 
tory ” damages adequately fulfill the admonitory function in the 
first class of cases, it would seem that punitive damages are neces- 
sary in the second; for, while “ compensatory ” damages provide 
a financial smart for a defendant who has not gained anything by 
his wrong, they may merely result in the payment of a bargain 
sale price for an advantage when the defendant has acted to fur- 
ther his own interests. 

A catalog of the second type of cases, which attempts to be in- 
clusive, will serve the double purpose of illustrating the distinction 
and delimiting a significant classification in the use of the punitive 
damage rules as tools. 

Land cases. Funk v. Kerbaugh”*’ is a cogent illustration. The 
plaintiff brought an action for injury caused to his house and barn 
by the reckless blasting of the defendant, who was engaged in 
railroad construction. If the blasting had been done in the usual 
manner, with lighter charges, the plaintiff's property would not 
have been injured. The heavier blasting practically ruined the 
plaintiff’s establishment, and was persisted in for several months, 
notwithstanding the plaintiff’s protest to the defendant when the 
work was begun. The defendant knew the injury would result; 
and evidence tended to show that the blasting was done in wanton 
disregard of the plaintiff’s rights, because it would be cheaper to 
pay for the injury than to do the work in the usual way. 

In this case it is quite evident that if the defendant were re- 
quired to pay compensatory damages only, he would not be handi- 
capped sufficiently to discourage such conduct in the future. He 
would actually be better off than he would have been if he had 


15 222 Pa. 18, 70 Atl. 953 (1908). 


) 

a 

it 

d 

d 

Ly 

of 

ng 

n- 

at 

ly; 

ry 

to 

ily 


1186 HARVARD LAW REVIEW 


conducted himself properly. But the court allowed punitive as 
well as compensatory damages. In this way his attempt to usurp 
the power of eminent domain was frustrated, and others were 
warned that such conduct can not be profitable. 

Other land cases in which compensatory damages may not be 
adequate admonition are cases in which the defendant uses the 
plaintiff’s land for his own purpose and to his benefit. For ex- 
ample, the defendant drove sheep on the plaintiff’s grazing land 
so that they might feed there; *° the defendant carried dirt away 
from the plaintiff’s land for use in his own construction work; ** 
the defendant entered the plaintiff’s land and drilled for oil; ** the 
defendant cut the plaintiff’s trees to facilitate stringing its tele- 
phone wires.*® 

In other cases the defendant’s activities enhance the value of 
the use of his land at the plaintiff’s expense. For example, the 
defendant constructed a dam which was a nuisance to the plain- 
tiff; °° the defendant diverted water belonging to the plaintiff for 
his own use.”* 

Cases in which the plaintiff seeks to recover goods or their value. 
Summers v. Baumgard *° is a typical case of this class. There the 
defendant discovered his runaway apprentice with a horse and 
cart which belonged to the plaintiff. The defendant took charge 
of these chattels and unreasonably refused to deliver them to the 
plaintiff on demand. If the plaintiff were allowed to recover only 
the articles or their value, the defendant would lose nothing by the 
transaction; he would be made to return only that which belonged 
to the plaintiff. Such a judgment would prevent unjust enrich- 
ment, but would it discourage an undesirable course of conduct? 
Is this not a situation in which an allowance of punitive damages 
would further the general security by discouraging future appro- 
priation? It would seem that if punitive damages were not al- 


16 Cosgriff v. Miller, 10 Wyo. 190, 68 Pac. 206 (1901). 
17 Greeley R. R. v. Yeager, 11 Colo. 345, 18 Pac. 211 (1888). 

18 Hall Oil Co. v. Barquin, 33 Wyo. 92, 237 Pac. 255 (1925). 

19 Jordan v. Delaware T. & T. Co., 24 Del. 107, 75 Atl. 1014 (1909). 
20 Karns v. Allen, 135 Wis. 48, 115 N. W. 357 (1908). 


21 Gila Water Co. v. Gila Land & Cattle Co., 30 Ariz. 569, 249 Pac. 751 (1926). 


22 g La. 161 (1836). Louisiana does not usually allow the award of punitive 
damages. See note 5, supra. Is it not significant that there was a deviation from 
the usual practice in this sort of a case? 
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lowed in such cases, potential appropriators would know that they 
could not lose by wrongful appropriations, but had a chance to 
gain if they could out-maneuver the owner.” 

Other types of cases in this class. In deceit cases ** and unfair 
competition cases *° the defendant sometimes gains an advantage 
as great or greater than the plaintiff’s loss. Public utilities are 
sometimes in a position to commit petty oppressions on a large 
scale and, for the privilege of continuing their practices, they 
would gladly pay compensation to the few persons who would sue 
them.** In these cases there is no financial disadvantage to the 
defendant unless he is compelled to pay punitive as well as com- 
pensatory damages. ‘ 

Thus we have a large number of cases where the risk of having 
to pay compensation probably would not discourage the com- 
mission of wrongs. It would seem that in this class of cases the 
punitive damage device has possibilities of being a very service- 
able tool for the protection of the general security. 

It is doubtful whether juries (and judges, for that matter) 
clearly realize the distinction between these two types of cases. 
This is particularly evident in cases in which the defendant’s 
wrong has not resulted in a benefit to him. A reading of these 
cases seems to indicate that the admonitory function of ‘“ com- 
pensatory ”’ damages is overlooked; and that courts do not always 
realize that punitive damages are a means of increasing the se- 
verity of the admonition. We are so used to requiring the wrong- 
doers to compensate for injuries which he perpetrates that we find 


23 See also Chicago Title Co. v. Core, 223 Ill. 58, 79 N. E. 108 (1906) ; Summers 
v. Keller, 152 Mo. App. 626, 133 S. W. 1180 (1911); Klind v. Valley Bank, 69 
Mont. 386, 222 Pac. 439 (1924); Dreimuller v. Rogow, 93 N. J. L. 1, 107 Atl. 
144 (1919). 

24 The writer has found no case in point. Undoubtedly there are some. There 
seems to be no reason why this type of case should be excluded from the operation 
of the doctrine of punitive damages. 

25 See Press Pub. Co. v. Monroe, 73 Fed. 196 (C. C. A. 2d, 1896) ; Knickerbocker 
Ice Co. v. Gardiner Dairy Co., 107 Md. 556, 69 Atl. 405 (1908); Favorite v. Cot- 
trill, 62 Mo. App. 119 (1895) ; Lampert v. Judge & Dolph Drug Co., 238 Mo. 4009, 
141 S. W. 1095 (1911); Smith v. Morganton Ice Co., 159 N. C. 151, 74 S. E. 961 
(1912). 

26 Birmingham Water Works Co. v. Keiley, 2 Ala. App. 629, 56 So. 838 (1911) ; 
Baltimore Co. v. Boone, 45 Md. 344 (1876); Pittsburgh R. R. v. Lyon, 123 Pa. 
140, 16 Atl. 607 (1889). 
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it hard to consider the reasons for doing so; the notion that one 
who is to blame must pay is about as deep as we usually go. In 
emphasizing the punitive aspect of punitive damages it is easy to 
overlook the punitive aspect of “ compensatory ” damages, par- 
ticularly since the term “ compensatory damages ” emphasizes the 
reparative function. An impression to be derived from the cases 
is that there is a grave danger that the size of punitive damage 
verdicts is determined on the assumption that the punitive dam- 
ages alone are admonitory; even though the case is one in which 
the payment of compensatory as well as punitive damages is a 
dead loss to the defendant. 

In one jurisdiction, West Virginia, juries are instructed very 
specifically that in considering whether or not punitive damages 
should be assessed, and in determining the size of the punitive 
damage verdict, they should regard the whole sum which the de- 
fendant must pay as punishment.”’ This instruction, of course, 
is only applicable to cases in which the defendant has not gained 
an advantage by the commission of his wrong. Such an instruc- 
tion is probably necessary to prevent confusion. We are not sure 
that there actually is such confusion; we do not know whether 
juries make the mistake of being unintentionally severe by not 
noting the admonitory function of compensatory as well as puni- 
tive damages. But it would take very little effort to guard against 
the possibility; and it would seem wise to adopt the West Virginia 
instruction in all cases where it is applicable on the canny guess 
that it is necessary. The cost seems slight; the gain may be great. 


Attempts to Individualize the Treatment of Defendants 


The doctrine of punitive damages is a common-law product and | 
has a wide scope of application. Its informal growth together with 2 
its generality has kept it in a state of fluidity; the verbal law of 
punitive damages merely states a policy in general form and con- T 
tains few rules to guide courts in its application. Apart from the : 

27 Claiborne v. Chesapeake & Ohio Ry., 46 W. Va. 363, 32 S. E. 262 (1899); ( 
Hess v. Marinari, 81 W. Va. 500, 94 S. E. 968 (1918) ; Pendleton v. Norfolk R. R., T 


82 W. Va. 270, 95 S. E. 941 (1918); Fisher v. Fisher, 89 W. Va. 199, 108 S. E. 
872 (1921). See also Iaegar v. Metcalf, 11 Ariz. 283, 94 Pac. 1094 (1908). But cf. 
Ross v. Clark, 274 Pac. 639 (Ariz. 1929). 
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“ratio test,” there is practically no scheme of severities to aid in 
the determination of the size of judgments which will best serve 
the purpose of protection against unsocial conduct. It has been 
left to the announced discretion of the jury to withhold punitive 
damages in any case and to determine their amount if they are 
assessed.** There is usually an instruction on the purpose of 
punitive damages; the jury is told that such damages are to be 
assessed to discourage the defendant and others from committing 
like offenses in the future. But they are uninstructed on how to 
accomplish this purpose. They are given a task to solve by the 
trial and error method; they are restricted to the money judgment 
which may or may not include punitive damages; only one trial 
is allowed to any one jury; and neither they nor anyone else knows 
whether it results in success or failure. 

So the punitive damage device as now used provides for almost 
unlimited individualization of treatment of defendants. The only 
limitations are that the burden of the defendant’s admonition must 
be confined to a money judgment and the jury’s determination is 
subject to the veto of trial and appellate judges. 

Such individualization is almost undirected; and is dependent 
on the hunches, intuition, and “ common sense” of juries. There 
is no scheme of individualization, no system for measuring punish- 
ment. Perhaps none is needed, but a study of law in action would 
be necessary in order to affirm that this is the case, and until such 
a study is made, we may be making costly attempts at social con- 
trol without accomplishing our ends, and at the same time we may 
be producing many undesirable by-products. We certainly do 
know that in our present practice there are opportunities for all 
sorts of unformulated prejudices to come into play, and it would 
be most strange if the results of judgments so determined were 


28 Birmingham Co. v. Shephard, 215 Ala. 316, 110 So. 604 (1926); Huber v. 
Teuber, 10 D. C. 484 (1879) ; Boom v. Boom, 206 Iowa 70, 220 N. W. 17 (1928); 
Wabash, St. Louis & Pac. Ry. v. Rector, 104 Ill. 296 (1882); Louisville & Nash- 
ville R. R. v. Brooks’ Adm’r, 83 Ky. 129 (1885) ; see Illinois Cent. Ry. v. Houchins, 
121 Ky. 526, 89 S. W. 530 (1905); Hodges v. Hall, 172 N. C. 29, 89 S. E. 802 
(1916); Snow v. Carpenter, 49 Vt. 426 (1877); Robinson v. Superior Rapid 
Transit Ry., 94 Wis. 345, 68 N. W. 961 (1896); Topolewski v. Packing Co., 
143 Wis. 52, 126 N. W. 554 (1910); Tilton v. Gates Land Co., 140 Wis. 197, 
121 N. W. 331 (1909) ; compare Turk v. Martin, 124 Va. 103, 97 S. E. 351 (1918) ; 
Hooker v. Newton, 24 Wis. 292 (1869). 


1190 HARVARD LAW REVIEW 


uniformly satisfactory. Here is the need for further instrumen- 
talization of the law of punitive damages; we need useful knowl- 
edge which can be integrated into a system of individualization of 
punishment. This problem will be dealt with to the limit of human 
ingenuity only when the study of actual life as affected by law 
suits results in the invention (discovery?) of rules which will aid 
in the satisfactory determination of the severity of punitive dam- 
age verdicts. It is believed that the only hope for individualiza- 
tion which will “ work,” lies in a system based on thought and 
observation, and expressed in words which make it available for 
the tort court in action. Without such a system, individualization 
is at best an opportunity to muddle through complicated situations 
on unorganized and scanty knowledge, and at worst a poten- 
tiality of dealing with each case as the caprice of judge and jury 
dictates. 

The “ rule of law” which is supposed to determine whether the 
case is an appropriate one for the allowance of punitive damages 
provides that they can be given only if it is found that the de- 
fendant has been “ reckless,” “ wanton,” “ oppressive,” “ wilful,” 
and the like. The usefulness of this rule is twofold: first, it is a 
guard against the allowance of punitive damages in cases in which 
there is no admonitory function, cases in which the reason for 
shifting the loss to the defendant is found in some other objective 
than the discouragement of undesirable behavior; * and secondly, 
since the rule is stated in terms of standards, it serves to focus 
attention on the person *° who has acted, and consequently on the 
need for admonishing him. 

But it is possible that these tests prevent the use of the doctrine 
in cases where it is needed, for these tests have a connotation that 
the defendant must be found to be “ morally bad ” before he can 


29 See note 2, supra. 

80 Ordinarily the personality of the defendant is disclosed only incidentally 
by the evidence which is introduced primarily to prove that his wrongful acts 
caused the plaintiff damage. This is probably insufficient evidence as a basis for 
the determination of the severity of measured admonition. But see Hess v. 
Marinari, 81 W. Va. 500, 94 S. E. 968 (1918), in which evidence of the defendant’s 
good character for peace and quietude was allowed in an assault and battery 
case. In the following cases, the courts allowed evidence “in mitigation” which 
tended to disclose more of the defendant’s personality: Ohio Drug Co. v. Howard, 
201 Ky. 346, 256 S. W. 705 (1923); Millard v. Brown, 35 N. Y. 297 (1866); 
Rogers v. Bigelow, 90 Vt. 41, 96 Atl. 417 (1916). 
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be admonished more severely than by being required to compen- 
sate the plaintiff; they may exclude the operation of the doctrine 
from cases in which severe admonition of “good” people is 
needed. A more desirable indication of the scope of the use of 
punitive damages should be framed in terms of the needs and effi- 
cacy of admonition, so that the doctrine could be used in the edu- 
cation of blunderers as well as for the discouragement of rogues. 

The plaintiff is allowed to prove the defendant’s wealth in 
punitive damage cases.** The reason usually assigned for this 
practice is that it aids the jury in determining how large the 
punitive damage award should be. The theory is that a penalty 
which would be sufficient to reform a poor man is likely to make 
little impression on a rich one; and therefore the richer the de- 
fendant is the larger the punitive damage award should be. But 
it is probable that this very evidence, instead of aiding the jury 
to assess a proper verdict, may prejudice them against the de- 
fendant and prevent an impartial judgment, not only on the size 
of the verdict, but in deciding who shall win the case. It is a 
good guess that rich men do not fare well before juries, and the 
more emphasis placed on their riches, the less well they fare. 
Such evidence may do more harm than good; jurymen may be 
more interested in divesting vested interests than in attempting 
to fix penalties which will make for effective working of the ad- 
monitory function. But only more knowledge of how these cases 
are actually decided can determine the value of the admission of 
such evidence. It may be necessary for the rendition of good 
judgments; it may be a source of injustice. 

It has been held that evidence of the plaintiff’s financial position 
is admissible.** This appears to be a good example of schematics 
gone wild: such evidence has no apparent bearing on the solution 
of the problems before the court, and in the hands of astute coun- 
sel can be used to prejudice the jury and becloud the issue. 


81 Schmitt v. Kurrus, 234 Ill. 578, 85 N. E. 261 (1908); Martin v. Leslie, 
93 Ill. App. 44 (1900) ; Groh v. South, 121 Md. 639, 89 Atl. 321 (1913) ; Nelson v. 
Halvorson, 117 Minn. 255, 135 N. W. 818 (1912); McMillen v. Elder, 160 Mo. 
App. 399, 140 S. W. 917 (1911); Matheis v. Mazet, 164 Pa. 580, 30 Atl. 434 
(1894) ; Hargraves v. Ballou, 47 R. I. 186, 131 Atl. 643 (1926); Miller v. Pearce, 
86 Vt. 322, 85 Atl. 620 (1913); Cosgriff v. Miller, 10 Wyo. 190, 68 Pac. 206 
(1901). See discussion in Hall Oil Co. v. Barquin, 33 Wyo. 92, 237 Pac. 255 
(1925). 32 Schmitt v. Kurrus, 234 Ill. 578, 85 N. E. 261 (1908) 
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Cases in Which There is More than One Defendant 


The common-law rule is that co-tortfeasors are jointly and 
severally liable; and this rule has a wide application as to “ com- 
pensatory ” damages.** In the usual case the plaintiff joins all 
possible defendants, and judgment is entered against all of them. 
The plaintiff is then allowed the option of getting his satisfaction 
from the private pockets of any defendant against whom he 
chooses to levy execution. And the defendant who is caught in 
the levy has no recourse against other defendants; there is no 
right of contribution between tortfeasors. While this procedure 
seems to facilitate the reparative function of torts, there is little 
doubt that the admonitory function suffers from it. The accessi- 
bility of defendants’ wealth must determine which defendant is 
to bear the brunt of the judgment; all admonition may fall on 
one defendant, and his luckier co-defendants may escape the 
burden of the judgment entirely. 

Whatever the historical basis of the rule may be, there seems 
to be no adequate reason for the proposition that courts will not 
adjust the burdens of joint wrongdoers between themselves. If it 
would be possible (as it seems) to prevent inadvisable severity to 
some defendants and the entire escape of others by making such 
adjustments, an emotional dislike of wrongdoers is a poor excuse 
for the failure to determine the proper penalties for any of them. 

Since the admonitory function is seriously impeded by the rules 
which apply to “ compensatory ” damages in multiple defendant 
cases; it follows that the punitive damage device is a very poor 
tool in these cases. Punitive damages are used to increase the 
severity of admonition. If it is not known what portion (if any) 
of the “compensatory ” damages the defendant will pay, it is 
impossible to increase his penalty rationally. An execution may 
be levied against one defendant, and he may be compelled to bear 
all the burden of “compensatory” damages; in such a case it 
might be highly undesirable that he should pay any punitive 


33 A study of cases would probably show that there is a tendency to allow 
contribution in many cases in which it would not have been allowed some years 
ago; that the definition of co-tortfeasors is being narrowed. See Louisville & 
Nashville R. R. v. Roth, 130 Ky. 759, 114 S. W. 264 (1908), in which both the 
punitive and actual damage awards were levied separately against each defendant. 
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damages. On the other hand, if this same defendant is lucky 
enough to escape the payment of any part of the “ compensatory ” 
award, it might be most advisable to make him pay heavy puni- 
tive damages. 

In assessing punitive damages in the multiple defendant cases, 
the courts have followed two practices. Some courts have merely 
taken over the compensatory damage rule; they require or allow a 
single sum for punitive damages to be assessed against all defend- 
ants.** When this is done, the jury is told to determine the size 
of the punitive damage verdict in view of the conduct of the least 
culpable defendant.*° If these instructions are followed, the re- 
sult must be under-punishment of all defendants unless the least 
culpable is made to pay all the compensatory and punitive dam- 
ages, and in such a case there would be a total failure to admonish 
any of the other defendants. Other courts have taken advantage 
of the provisions of modern practice codes which sanction separate 
judgments against co-defendants, and permit *° or require *’ the 
jury to find separate punitive damage verdicts against each de- 
fendant. This practice seems more desirable than the single puni- 
tive damage verdict; but éven with its use punitive damages must 
be assessed without knowledge of how the burdens of “‘ compensa- 
tory ” damages will be apportioned. If the jury assumes that a 
particular defendant may escape payment of “ compensatory ” 
damages entirely, and levies a punitive damage verdict on that 


34 Cases in which it was held that punitive damages must be assessed as a single 
sum against all defendants: McCarthy v. DeArmit, 99 Pa. 63 (1881); Moore v. 
Duke, 84 Vt. 401, 80 Atl. 194 (1911); Smithwick v. Ward, 7 Jones 64 (N. C. 
1859); Gill v. Selling, 125 Ore. 587, 267 Pac. 812 (1928). 

Cases in which it was held that punitive damages may be assessed as a single 
sum against all defendants: Taylor v. Williamson, 197 Iowa 88, 196 N. W. 713 
(1924) ; Muenkel v. Muenkel, 143 Minn. 29, 173 N. W. 184 (1919) ; Waggoner v. 
Wyatt, 43 Tex. Civ. App. 75, 94 S. W. 1076 (1906) ; Falkenberg v. Neff, 72 Utah 
258, 269 Pac. 1008 (1928); White v. White, 140 Wis. 538, 122 N. W. 1051 (1909). 

35 Gill v. Selling, 125 Ore. 587, 267 Pac. 812 (1928); McCarthy v. DeArmit, 
99 Pa. 63 (1881); Boutwell v. Marr, 71 Vt. 1, 42 Atl. 607 (1899); Moore v. 
Duke, 84 Vt. 401, 80 Atl. 194 (1911); Parker v. Roberts, 99 Vt. 219, 131 Atl. 21 
(1925). 

36 Louisville & Nashville R. R. v. Roth, 130 Ky. 759, 114 S. W. 264 (1908) ; 
Johnson v. Atlantic Coast Line R. R., 142 S. C. 125, 140 S. E. 443 (1927); 
St. Louis S. W. Ry. v. Thompson, 192 S. W. 1095 (Tex. Civ. App. 1917) ; Hall Oil 
Co. v. Barquin, 33 Wyo. 92, 237 Pac. 255 (1925). 

87 Nelson v. Halvorson, 117 Minn. 255, 135 N. W. 818 (1912). 
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basis, the result will be over-severity if the assumption proves 
false. On the other hand, if the jury assumes that a particular 
defendant will pay part or all of the ‘“ compensatory ” award, the 
result will be over-leniency if that assumption proves false. 

We need an entire change in practice in these cases. It is 
possible to have a scheme which will protect the present working 
of the reparative function, and at the same time provide for more 
sensible admonition. There could be a joint and several judg- 
ment for compensatory damages against all defendants, with an 
allowance of contribution between them if the payment of the 
compensatory award is too severe for any one, plus the determina- 
tion of the minimum that each should pay. The sum of all mini- 
mums could be greater than compensation, providing in effect for 
punitive damages. Perhaps this is too complicated for juries. 
The needs of different cases will necessarily dictate the form which 
such adjustments should take, and if courts attempt such rational- 
izations they should be particularly on the watch for cases in which 
some of the defendants have gained a benefit by their wrongs and 
others have not. 


A Defendant’s Wrong Which Results in Injury to More Than 
One Plaintiff 


When a defendant’s conduct results in harm to more than one 
plaintiff there are no difficulties if there is but one suit. The 
question of how the plaintiffs shall divide a windfall gained 
through a punitive damage verdict has never been raised; and of 
course has no effect on the admonitory function. 

But when there is more than one suit, and two juries are each 
given an opportunity to punish the defendant for one wrong, there 
may be trouble. The two Luther v. Shaw cases ** furnish a good 
illustration. The defendant in those cases promised to marry a 
young lady as part of a successful campaign of seduction. She 
brought action for breach of promise in which she recovered both 
“compensatory ” and punitive damages; and her father brought 
separate action for seduction in which he also recovered both 
brands of damages. ‘ It is evident that all the sums which the 
defendant was compelled to pay were admonitory, so far as he 


88 157 Wis. 231, 234, 147 N. W. 17, 18 (1914). 
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was concerned. It does not appear that the respective juries had 
any knowledge of each other’s treatment of the defendant; and it 
would seem that over-severe admonition was almost an inevita- 
ble result.*° 

The least that should be done in such a situation is to apprise 
the second jury of the treatment which the plaintiff has received 
at the hands of the first.*° It would also seem desirable to with- 
hold any assessment of punitive damages in either case until the 
extent of “compensatory” damages (which are punishment so 
far as the defendant is concerned) has been determined. Perhaps 
it would be desirable to allow or force a joinder of the two actions 
in such a situation. This suggestion as to joinder is made with 
the Luther v. Shaw situation specifically in mind. Such practice 
might not be advisable when it would result in the presentation to 
a court of evidence of a highly disparate mass of losses only tied 
together by the common factor of being caused by a single act. 


A Defendant’s Wrong Which is Both a Tort and a Crime 


If the criminal courts punish all criminals effectively, a further 
admonition in civil courts can not be useful in itself. The only 
excuse for invading a culprit’s economic resources is to discourage 
such conduct as that in which he has indulged; and if he has been 
sufficiently admonished elsewhere, this reason disappears. 

This is not a difficulty arising only in punitive damage cases, 
but one which pervades all cases in which liability is determined 
by fault and in which the fault is also a crime. But it appears in 
aggravated form in punitive damage cases. A defendant who has 
been punished sufficiently in a criminal court, and later is com- 


389 See also Hall Oil Co. v. Barquin, 33 Wyo. 92, 237 Pac. 255 (1925); 
Martel v. Hall Oil Co., 36 Wyo. 166, 253 Pac. 862 (1927). And see Pickle v. 
Page, 225 App. Div. 454, 233 N. Y. Supp. 461 (1929). 

40 This would not be without its dangers, for juries might assume that since 
the defendant has once been found guilty, their verdict must necessarily be against 
him. They might also fail to see that the defendant has already been punished in 
part, and might feel it their duty to punish him more severely because of the injury 
to others than the plaintiff. In other words, this evidence which is given to the 
jury on the theory that the defendant should have a comparatively lenient admoni- 
tion, if any, might prejudice them in such a way that the defendant would be 
held liable regardless of a failure of the plaintiff to prove his case, and be given 
more severe admonition than he would receive without its admission. 
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pelled to compensate those injured by his crime, may be admon- 
ished too severely. At least, in such a case, the reparative func- 
tion is served. But punitive damages have nothing to do with the 
reparative function; they are a windfall to the plaintiff and serve 
no function but punishment. When a crime is a tort for which 
compensatory damages are given, the criminal court punishes 
the defendant, and the civil action results in a further penalty. 
The money which he loses in the civil action as compensatory 
damages is transferred to a point where it fulfills a social need. 
But when the plaintiff is also given punitive damages, the sum 
which he so receives accomplishes no object, unless the defendant 
is in need of further punishment. On the theory that the criminal 
law does, or should do, its job efficiently, some courts refuse to 
allow punitive damages in any case in which the tort is also 
a crime.** 

But it is a notoriously good guess that current administration of 
the criminal law is not particularly efficient. Many criminals are 
not apprehended. Penalties fixed — at least as to maximum and 
minimum — in advance by a legislature which does not have the 
particular culprit in mind may not make for effective punishment 
in particular cases. So it is possible that the allowance of punitive 
damages for torts which are also crimes may remedy some malad- 
justment not adequately treated by the criminal law. And most 
courts allow punitive damages, even though the defendant has 
been, or can be, prosecuted criminally.** 

41 Huber v. Teuber, 10 D. C. 484 (1879) ; Albrecht v. Walker, 73 Ill. 69 (1874) ; 
Taber v. Hutson, 5 Ind. 322 (1854); Nossaman v. Rickert, 18 Ind. 350 (1862); 
Humphries v. Johnson, 20 Ind. 190 (1863); Koerner v. Oberly, 56 Ind. 284 
(1877); Stewart v. Maddox, 63 Ind. 51 (1878); Schafer v. Smith, 63 Ind. 226 
(1878) ; Farman v. Lauman, 73 Ind. 568 (1881) ; Skufakiss v. Duray, 85 Ind. App. 


426, 154 N. E. 289 (1926); Boyer v. Barr, 8 Neb. 68 (1878). See also Murphy v. 
Hobbs, 7 Colo. 541, 5 Pac. 119 (1884); Austin v. Wilson, 4 Cush. 273 (Mass. 
1859). 

42 Wilson v. Middleton, 2 Cal. 54 (1852); Bundy v. Maginess, 76 Cal. 532, 
18 Pac. 668 (1888); Brannon v. Silvernail, 81 Ill. 434 (1876); Garland v. Whole- 
ham, 26 Iowa 185 (1868); Guengerich v. Smith, 36 Iowa 587 (1873); Ward v. 
Ward, 41 Iowa 686 (1875); Hauser v. Griffith, 102 Iowa 215, 71 N. W. 223 
(1897); Chiles v. Drake, 59 Ky. 146 (1859); Doerhoefer v. Shewmaker, 123 Ky. 
646, 97 S. W. 7 (1906); Elliott v. Van Buren, 33 Mich. 49 (1875); Summers v. 
Keller, 152 Mo. App. 626, 133 S. W. 1180 (1911) ; Colbert v. Journal Co., 19 N. M. 
156, 142 Pac. 146 (1914) ; Saunders v. Gilbert, 156 N. C. 463, 72 S. W. 610 (1911); 
Barr v. Moore, 87 Pa. 385 (1878) ; Wirsing v. Smith, 222 Pa. 8, 70 Atl. 906 (1908) ; 
Edwards v. Leavitt, 46 Vt. 126 (1873); Brown v. Swineford, 44 Wis. 282 (1878). 
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When this practice is followed there is a need of reciprocal ad- 
justment of penalties of the criminal and civil courts. If. the 
defendant has been punished criminally before the civil case goes 
to the jury, and the jury is apprised of the facts, it is possible 
for the jury to adjust the civil admonition accordingly.** On the 
other hand, the jury may not be able to handle such information 
for the purpose for which it is given. Instead of using the infor- 
mation to adjust downward the penalty which the defendant 
should pay, it may cause the jury to assume guilt and to give 
heavier punitive damages. Certainly some plaintiffs’ lawyers 
work on this theory. It is not uncommon in punitive damage cases 
to find the evidence of prior criminal proceedings offered by the 
plaintiff rather than by the defendant. 

If the civil trial comes first, the jury does not know for certain 
that a criminal action will ever be brought, nor does it know that 
the defendant will be convicted if he is prosecuted. In such cases 
it would seem that the jury should assess damages without regard 
to the possibility of punishment in a criminal court, and that if a 
criminal action is brought the adjustment should be made there. 
The judge of the criminal court can make such adjustments easily; 
he is unembarrassed by the reparative function, and may assess 
minimum penalties, or even suspend sentences, if the evidence 
warrants it. Since adjustments can be made more easily in the 
criminal courts, it might be wise to allow a continuance of the 
criminal trial until after the civil trial is terminated.** 

Much over-schematic thinking has been done on the subject 
of adjustment, and the problem is often lost in a maze of dogmas. 
Courts have shown a disposition to say that punitive damage 
admonition is not punishment in order to steer clear of constitu- 
tional inhibitions against double punishment. This fiction be- 
comes so generalized that many courts, instead of trying to make 
adjustments, expressly disavow the need of them *°—a curious 
application of the injunction to keep the left hand from knowing 


43 See Cherry v. McCall, 23 Ga. 193 (1857); Smithwick v. Ward, 7 Jones 64 
(N. C. 1859); Roberts v. Mason, 10 Ohio St. 277 (1859); Saunders v. Gilbert, 
156 N. C. 463, 72 S. E. 610 (1911) ; Shook v. Peters, 59 Tex. 393 (1883). 

44 This practice was followed in Commonwealth v. Bliss, 1 Mass. 32 (1804). 

45 Irby v. Wilde, 155 Ala. 388, 46 So. 454 (1908); Keller v. Taylor, 2 Houst. 
20 (Del. 1858); Reddin v. Gates, 52 Iowa 210, 2 N. W. 1079 (1879); Dubois v. 
Roby, 84 Vt. 465, 80 Atl. 150 (1911). 


1198 HARVARD LAW REVIEW 


what the right hand is doing which must result in the evils which 
the constitutional provisions are planned to avoid. A recognition 
of the criminal law sentence and the admonitory aspect of the tort 
judgment as potentially codrdinated tools would prevent an over- 
lap of punitive measures and so prevent double punishment. 


Revenge and Punitive Damages 


One of the possible uses of the tort money judgment is the pre- 
vention of private revenge — a pacificatory function. The theory 
is that an orderly, legal retaliation is to be preferred to a private 
vengeance which will disturb the peace of the community, and 
possibly prove injurious to non-combatants and embroil the 
friends of the principals. Of course, there are checks on private 
revenge other than mollifying injured persons by buying them 
off, and it may well be that a pacificatory use of the law of torts 
is no longer necessary or useful for such purposes. 

On the other hand, if injured persons are given only a com- 
pensatory legal remedy, some who could be bought off with high 
damages might scorn the lenient admonition which the law would 
mete out to defendants, and proceed to private violence. 

For example, in Alcorn v. Mitchell ** the defendant spit in the 
plaintiff’s face in a public place. In this situation, compensation 
might easily be determined at a small figure, and the plaintiff’s 
pride and desire to make the defendant smart might lead him to 
seek a private revenge if large damages were not allowed. The 
court took this view. The appellate judge said: “The act in 
question was one of the greatest indignity, highly provocative of 
retaliation by force, and the law, as far as it may, should afford 
substantial protection against such outrages, in the way of liberal 
damages, that the public tranquillity may be preserved by saving 
the necessity of resort to personal violence as the only means of 
redress.” 

It is possible that persons who would seek a violent revenge for 
this sort of an affront could not be bought off at any price. Those 
who bring tort actions may never be the sort of persons who need 
mollification. On the other hand, it is possible that the pacifica- 
tory function is needed to pacify and that it does its work. If we 


46 63 Ill. 553, 554 (1872). 
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are to find out which of these two possibilities accords with the 
facts, we need more information than is now available. 

But if the pacificatory function is to be recognized, it must be 
used; juries should be told of it; judges should think of it. For 
it is quite likely that money judgments which are calculated to 
admonish defendants properly will not be effective pacifiers. If 
the pacificatory function is not to be recognized, then it might 
be well to guard against its use, by stating such a policy in our 
verbal law. 


Punitive Damages in Respondeat Superior Cases 


Many of the ablest legal scholars have wrestled with the his- 
tory and utility of the doctrine which sanctions the liability of 
an employer who is himself blameless for the injury caused by 
the wrong of his employee. Mr. Baty has contended that nothing 
but injustice is accomplished by this shift of burdens.** Mr. Jus- 
tice Holmes brands respondeat superior as an anachronism.** A 
rationale has been suggested by those who have expounded the 
so-called entrepreneur theory. Roughly the argument is this: 
The servant is usually judgment proof; if the injured person must 
look to the servant for reimbursement, he will have no recourse 
as a practical matter. But if the master is held liable, he can 
consider the liability as one of the costs of his business, and plan 
to bear losses by insuring against them and adjusting his prices 
so that the custom of the business must bear part, if not all, of 
the burden of insurance. In this way losses are spread and the 
shock of accident dispersed.* 

The entrepreneur theory, then, is a rationale which is built 
solely on the reparative function of torts. Those who advance 
it see the desirability of repairing plaintiff’s fortunes and are will- 
ing to do so at defendant’s expense because they believe that 
defendants are in a position to spread losses so that the ultimate 
incidence is so diversified that none of the bearers suffer. On this 
theory, the doctrine of respondeat superior is a social insurance 
device. If the deduced results check with the facts of business, 

47 Baty, Vicarious (1916). 

48 Holmes, Agency (1891) 4 Harv. L. Rev. 345, 5 id. 1. 


49 See Smith, Frolic and Detour (1923) 23 Cor. L. Rev. 444, 716; Douglas, 
Vicarious Liability and Administration of Risk (1929) 38 YALE L. J. 584, 720. 
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the theory is a valuable device for securing the economic stability 
of individuals by money substitution for losses. 

But even though business practice should be found to coincide 
with the deductions of the entrepreneur theory, the assessment 
of punitive damages against masters for the wrong of their serv- 
ants would not be justified. The entrepreneur theory portrays 
the doctrine of respondeat superior as a risk-shifting device, a 
tool to further the reparative function of torts. The operation 
of the doctrine of punitive damages gives the plaintiff an unde- 
served windfall that has nothing to do with the reparative func- 
tion, which is duly served (at least in theory) by the allowance 
of compensatory damages. 

Of course, when the master is himself a wrongdoer, and has 
used his servants in the commission of his wrong, the allowance 
of punitive damages against him serves the admonitory function, 
and the fact that he has used his servants is of no particular sig- 
nificance. But, as a general rule, an innocent person is not held 
liable in punitive damages for the wrong of another, even though 
he may be required to compensate for such an injury.” If the 
master has not been at fault, he should be within the operation of 
this general rule, or some reason must be found for making an 
exception. And some courts refuse to allow punitive damages 
against the master for the wrong of his servant unless it is proved 
that he ordered the wrongdoing or ratified it, or was otherwise 


at fault.” 


50 For example, a ward’s estate is not liable for punitive damages for a wrong 
of his guardian. See Shriver v. Frawley, 167 Iowa 419, 149 N. W. 510 (1914). 
And there is no survival of the right to punitive damages against a wrongdoer’s 
estate. See Morris v. Duncan, 126 Ga. 467, 54 S. E. 1045 (1906). 

51 Lake Shore & Michigan So. Ry. v. Prentice, 147 U. S. 101 (1893); Toledo, 
St. L. & W. R. R. v. Gordon, 143 Fed. 95 (C. C. A. 7th, 1906) ; Norfolk Traction 
Co. v. Miller, 174 Fed. 607 (C. C. A. 4th, 1909) ; Emmke v. De Silva, 293 Fed. 17 
(C. C. A. 8th, 1923) ; Wardrobe v. California Stage Co., 7 Cal. 118 (1857) ; Turner 
v. North Beach R. R., 34 Cal. 594 (1868); Becker v. Dupree, 75 Ill. 167 (1874); 
see Haines v. Schultz, 50 N. J. L. 481, 14 Atl. 488 (1888); Peterson v. Middlesex 
Co., 71 N. J. L. 296, 59 Atl. 456 (1903) ; Fohrmann v. Consolidated Traction Co., 
63 N. J. L. 391, 43 Atl. 892 (1899) ; Ketchum v. Amsterdam Apts. Co., 94 N. J. L. 
7, 110 Atl. 590 (1920); Cleghorn v. New York Cent. & Hudson River R. R., 
56 N. Y. 44 (1874); Craven v. Bloomingdale, 171 N. Y. 439, 64 N. E. 169 
(1902); Walsh v. Hyde & Behman Amusement Co., 113 App. Div. 42, 98 N. Y. 
Supp. 960 (1906); Columbus Light Co. v. Harrison, 109 Ohio St. 526, 143 S. E. 
32 (1924); Aaronson v. Peyton, 110 Okla. 114, 236 Pac. 586 (1925); Bingham v. 
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There is still a great mass of cases in which punitive damages 
are allowed against a master without proof of any wrongdoing on 
his part.°” This may be an instance of unbridled rationalism; an 


Lipman, Wolfe & Co., 40 Ore. 363, 67 Pac. 98 (1901); Hagan v. Providence & 
Worcester R. R., 3 R. I. 88 (1854); Nashville & Chattanooga R. R. v. Starnes, 
9 Heisk 56 (Tenn. 1871); Houston & Texas Cent. Ry. v. Cowser, 57 Tex. 293 
(1882); Mutual Life v. Hargus, 99 S. W. 580 (Tex. Civ. App. 1907); Hogg 
v. Plant, 145 Va. 175, 133 S. E. 759 (1926); Milwaukee & Mississippi R. R. v. 
Finney, 10 Wis. 388 (1860); see Craker v. Chicago & N. W. Ry., 36 Wis. 
657 (1875); Topolewski v. Plankinton Packing Co., 143 Wis. 52, 126 N. W. 554 
(1910). 

52 Gasway v. Atlanta & West Point R. R., 58 Ga. 216 (1877); Singer Co. v. 
Holdfodt, 86 Ill. 455 (1877); Chicago Title Co. v. Core, 223 Ill. 58, 79 N. E. 108 
(1906) ; Jeffersonville R. R. v. Rogers, 38 Ind. 116 (~871) ; Indianapolis Co. v. Mc- 
Millan, 64 Ind. App. 268, 113 N. E. 1019 (1917); see Smith’s Adm’r v. Middle- 
ton, 112 Ky. 588, 66 S. W. 388 (1902); Louisville & Nashville R. R. v. Roth, 
130 Ky. 759, 114 S. W. 264 (1908); Goddard v. Grand Trunk Ry., 57 Me. 202 
(1869) ; Peterson v. Western Union, 75 Minn. 368, 77 N. W. 985 (1899); Anderson 
v. International Harvester Co., 104 Minn. 49, 116 N. W. 101 (1908) ; Schmidt v. 
Minor, 150 Minn. 236, 184 N. W. 964 (1921); New Orleans, Jackson & Great 
Northern R. R. v. Bailey, 40 Miss. 395 (1866); Klind v. Valley Bank, 69 Mont. 
386, 222 Pac. 439 (1924); Hinson v. Morris, 298 S. W. 254 (Mo. 1927); For- 
rester v. Southern Pac. R. R., 36 Nev. 247, 134 Pac. 753 (1913) ; Hoboken Co. v. 
Kahn, 59 N. J. L. 218, 35 Atl. 1053 (1896); Tripp v. American Tobacco Co., 
193 N. C. 614, 137 S. E. 871 (1927); Beauchamp v. Winnsboro Granite Corp., 
113 S. C. 522, ror S. E. 856 (1919); Johnson v. Atlantic Coast Line R. R., 142 
S. C. 125, 140 S. E. 443 (1927) ; Knoxville Co. v. Lane, 103 Tenn. 376, 53 S. W. 
557 (1899); G. H. & S. A. Ry. v. Donahoe, 56 Tex. 162 (1882). 

In the following cases the courts allowed a punitive damage judgment against 
a master for the wrong of a servant without proof that the master was at fault, 
but the opinions contain no discussion of the point: Pullman Co. v. Lutz, 154 Ala. 
517, 45 So. 675 (1908); Clinton Co. v. Bradford, 200 Ala. 308, 76 So. 74 (1917) ; 
Alabama Great So. Ry. v. Arrington, 1 Ala. App. 385,°56 So. 78 (1911); Bir- 
mingham Ry. v. Murphy, 2 Ala. App. 588, 56 So. 817 (1911); St. Louis, Iron Mt. 
& So. Ry. v. Stamps, 84 Ark. 241, 104 S. W. 1114 (1907); Murphy v. New York 
& N. H. R. R., 29 Conn. 496 (1861); Jordon v. Delaware T. & T., 24 Del. 107, 
75 Atl. 1014 (1909); Pacelli v. Peoples Ry., 28 Del. 343, 93 Atl. 560 (1914); 
Charleston & Western Carolina Ry. v. McElmurray, 16 Ga. App. 504, 85 S. E. 
804 (1915); Kansas City, Fort Scott & M. R. R. v. Little, 66 Kan. 378, 71 Pac. 
820 (1903); Louisville & Nashville R. R. v. Marshall, 1o Ky. L. Rep. 639, 
110 S. W. 885 (1908); Louisville & Nashville R. R. v. Eaden, 122 Ky. 818, 
93 S. W. 7 (1906); Chesapeake & Ohio Ry. v. John’s Adm’x, 155 Ky. 264, 
159 S. W. 822 (1913) ; Illinois Cent. R. R. v. Stewart, 23 Ky. L. Rep. 637, 63 S. W. 
596 (1901); Philadelphia, Baltimore & Washington R. R. v. Green, 110 Md. 32, 
71 Atl. 986 (1909) ; New Orleans, Jackson & Great No. R. R. v. Hurst, 36 Miss. 
660 (1859); White v. Metropolitan St. Ry., 132 Mo. App. 339, 112 S. W. 278 
(1908) ; Adams v. St. Louis & San Francisco R. R., 149 Mo. App. 278, 130 S. W. 48 
(1910); Davis v. Chicago, R. I. & Pac. Ry., 192 Mo. App. 419, 182 S. W. 826 
(1915); Hunter v. Kansas City Ry., 213 Mo. App. 233, 248 S. W. 998 (1923); 
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unfortunate triumph of conceptualism through inflation of the 
useful fiction gui facit per alium facit per se. But before the 
practice is condemned out of hand, there is another possibility of 
usefulness of the doctrine of respondeat superior to be considered, 
a use which may be made more effective through the allowance of 
punitive damages against the master. 

The same fact—the servant’s financial irresponsibility — 
which defeats the operation of the reparative function if the 
injured person is confined to an action against the servant, also 
makes it impossible to admonish the servant as a tort defendant. 
So, unless the servant has committed a crime — which is not often 
the case — it is impossible to do anything to him in a law court 
which will discourage such wrongs. But masters are in a par- 
ticularly good position to punish their servants. They may dis- 
charge them, refuse them letters of recommendation, deny them 
advancement, and so on. So the doctrine of respondeat superior 
may be a means of discouraging the wrongs of servants, whom the 
law can not reach directly, through punishment by their masters. 
The master is held for the wrong of the servant. Not only is the 
injured person compensated, but the master is likely to punish 
the servant for the commission of the wrong.”* This is fortified 
when it is remembered that the doctrine of respondeat superior 
only applies in cases where the servant is at fault. The en- 
trepreneur theory can not explain the difference in treatment be- 
tween cases in which the servant is at fault and cases in which 
there is no fault. It is as desirable to distribute losses which 


Kennelly v. Kansas City R. R., 214 S. W. (Mo. 1919); Hayes v. Southern Ry., 
141 N. C. 195, 53 S. E. 847 (1906) ; Holmes v. Atlantic Coast Line R. R., 181 N. C. 
497, 106 S. E. 567 (1921); Fort Smith & Western R. R. v. Ford, 34 Okla. 575, 
126 Pac. 745 (1912); Federal Nat. Bank v. McDonald, 129 Okla. 75, 263 Pac. 
tos (1927); Kingsley v. United Railways, 66 Ore. 50, 133 Pac. 785 (1913); Funk 
v. Kerbaugh, 222 Pa. 18, 70 Atl. 953 (1908); Boyd v. Blue Ridge Ry., 65 S. C. 
326, 43 S. E. 817 (1902) ; Webb v. Atlantic Coast Line R. R., 76 S. C. 193, 56 S. E. 
954 (1906); Vlasservitch v. Augusta & Aiken Ry., 85 S. C. 29%, 67 S. E. 306 
(1906); Eberle v. Southern Ry., 98 S. C. 89, 79 S. E. 793 (1914); Louisville & 
Nashville R. R. v. Garrett, 8 Lea 438 (Tenn. 1881); St. Louis S. W. Ry. v. 
Thompson, 192 S. W. 1095 (Tex. Civ. App. 1917). 

58 On the other hand, it is to be remembered that the master will have need 
of the servant as a witness in many situations; and this is likely to induce him 
to forego punishing the servant, or at least to soften the punishment. 
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occur accidentally as it is to distribute losses which are connected 
with misconduct.” 

On the hypothesis that masters who are made to smart for the 
wrongs of their servants are likely to punish the servants, the 
doctrine of punitive damages seems to have a place in the re- 
spondeat superior cases. For, when compensatory damages are 
likely to be inconsequential, the allowance of punitive damages 
may assure extra-legal punishment of the servant by the master, 
which would not be forthcoming without such an award. This 
seems to be the only justification for the allowance of punitive 
damages in respondeat superior cases when the master is 
blameless. 

The unfortunate aspect of the practice is that it is immaterial 
that the employer would punish the servant without being 
mulcted in punitive damages; and it may often be the case that 
the allowance of punitive damages against the master adds no im- 
petus to extra-legal punishment, and results in an unnecessary 
burden on business. Further, there is no focus on the purpose 
for which punitive damages are to be levied, and it is possible that 
juries become confused; they are likely to consider the amount 
of admonition the servant needs rather than the amount of smart 
necessary to cause the master to punish the servant. It is doubt- 
ful that it is possible to fool juries into doing useful things when 
they are not apprised of the ends to be accomplished and are only 
given control of the means. This theory of extra-legal punishment 
may or may not check with the facts; punitive damages may or 
may not facilitate extra-legal punishment. But if extra-legal 
punishment of servants is being accomplished in this way, and if 
it is desirable to use the law of respondeat superior plus the doc- 
trine of punitive damages as a means for such accomplishment, 
then it follows that the means and ends must be given a place in 
the formulated (verbalized) law. 

A third line of decisions seems to bring extra-legal punishment 
of servants to a more prominent consideration. Some of the courts 
which do not allow punitive damages against a master unless he 
has ordered the wrongdoing or ratified it regard the retention of 


54 See Morris, Rough Justice and Some Utopian Ideas (1930) 24 Inu. L. Rev. 
730. 
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the servant as “ ratification ” of his wrong.°° These courts tacitly 
adopt this attitude: If you do not punish your servant who has 
done wrong by discharging him we will punish you. 

This practice may result in grave injustice. If the employer’s 
risk of paying punitive damages is dependent on the discharge 
of servants who may be held to have committed wrongs, the 
safest plan for employers is to discharge any one whom a jury 
might classify as a wrongdoer regardless of his actual fault. The 
result may be the punishment of servants who do not deserve it, 
because of the master’s justifiable fear of the caprice of juries.” 

Municipal corporations are not held liable for punitive damages 
for the torts of their servants.’ This would seem justifiable. 
The money in the treasury is derived from the pockets of tax- 
payers who have comparatively little to say about the actual man- 
agement of the corporation’s business. It is not likely that the 
political employee will be punished when the power of punishing 
him is in the hands of his political patron, because of the outcome 
of a damage suit against the city. Assessment of punitive damages 
against a city would probably impoverish the public treasury with- 
out serving the admonitory function. 

One would expect to find that partners are not liable in punitive 
damages for torts committed by their copartners. Certainly one 
partner does not have much power to punish the other. But such 
does not seem to be the universally accepted law.” 

To this point the discussion has proceeded on the assumption 
that the doctrine of respondeat superior often operates so that 
masters are held liable without fault. It is true that it is not neces- 
sary to prove that masters have been guilty of any wrong; but 


55 Perkins v. Missouri, K. T. R. R., 55 Mo. 201 (1874); see Robinson v. 
Superior Rapid Transit Ry., 94 Wis. 345, 68 N. W. 961 (1896); Lampert v. Judge 
& Dolph Drug Co., 238 Mo. 409, 141 S. W. 1095 (1911); Forrester v. Southern 
Pac. R. R., 36 Nev. 247, 134 Pac. 753 (1913); Goddard v. Grand Trunk Ry., 
57 Me. 202 (1869) semble. 

56 See Toledo, St. L. & W. R. R. v. Gordon, 143 Fed. 95 (C. C. A. 7th, 1906) ; 
Edelmann v. St. Louis Transfer Co., 3 Mo. App. 503 (1877). 

57 McDonald v. Butler, 10 Ga. App. 845, 74 S. E. 573 (1912); Wilson v. City 
of Wheeling, 19 W. Va. 323 (1882); see Chicago v. Kelley, 69 Ill. 475 (1873); 
Adams v. City of Salina, 58 Kan. 246, 48 Pac. 918 (1897). 

58 Robinson & Pattison v. Goings, 63 Miss. 500 (1886); Cosgriff v. Miller, 
10 Wyo. 190, 68 Pac. 206 (1901). But see Gill v. Selling, 125 Ore. 587, 267 Pac. 
812 (1928); Braudy-Kanton Co. v. Levin, 135 Va. 283, 116 S. E. 677 (1923). 
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masters may be guilty in a large number of cases. The doctrine 
of respondeat superior may be used as an administrative device 
to remove the difficulty of proof of the master’s fault. The theory 
may be that if an occasional innocent master is punished, he is the 
victim of the necessity for speedy and sure conviction of the guilty 
ones. In other words, a use of the doctrine of respondeat superior 
may be this: Most masters are at fault when an injury occurs 
through the fault of their servants; either in failing to supervise 
the servant properly, actually ordering a wrong to be done, and 
soon. It is hard to prove the fault of masters and easy for them 
to present a case which indicates that they are blameless when they 
actually are not. In order that all of the guilty may be admon- 
ished, a few innocent must suffer.°° But if this administrative end 
is the rationale of the doctrine of respondeat superior, and if the 
extra-legal punishment use is not adopted, only rough justice can 
be dispensed. If there is no proof to show the master’s wrong, 
there is no basis for measured severity of admonition, and so no 
place for the doctrine of punitive damages. If jurymen are al- 
lowed to increase the severity of verdicts in cases in which they 
have no knowledge of the conduct of the defendants, their preju- 
dices must come into play; and it would seem wiser that their 
verdicts be restricted to ‘“‘ compensation.” 


Conclusion 


The underlying assumption of this paper is that there can be 
an admonitory function in the law of torts, and that there should 
be such a function if it will work well. The assumption is not 
made entirely out of the whole cloth of the writer’s imagination; 
nor does it concern only a future, hypothetical law. It has been 
recognized in action and words by judges and jurists for cen- 
turies — not always clearly, but as long as courts have linked 
liability and fault it has pervaded the judicial climate. 

Once it is agreed that law should be an aggregation of tools for 
social purposes, we are faced with the necessity of testing this as- 
sumption or advocating the abandonment of the practice of basing 


59 This theory would not seem to apply to actions against corporate em- 
ployers. In such cases supervision is in the “ management ” who do not stand to 
lose appreciably through a judgment against the corporation. 
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liability on the misconduct of defendants. The former alternative 
seems the wiser. The liability with fault principle has been used 
long and with little complaint; its age is something of a prima 
facie case for its usefulness. So canniness would seem to dictate 
an examination of law in action to determine the scope of its use- 
fulness to contemporary society, rather than the advocacy of its 
abrogation on suspicions which must be primarily deductive. 

The punitive damage doctrine is evidence of an age-old feeling 
that the admonitory function is sometimes entitled to more em- 
phasis than it receives when judgments in tort actions are limited 
to compensation. This paper is not intended as a vindication of 
the doctrine; it is not a panegyric of the venerable practice. A 
complete justification of the doctrine’s place in the law would be a 
demonstration of its usefulness; and an accurate knowledge of 
the limits and scope of its utility would be based on a_richer 
acquaintance with the actual results of cases than is now available. 
On the other hand, any valid argument against the allowance of 
punitive damages must be predicated on inutility — on undesir- 
able results of its application, rather than on taboos deduced from 
non-utilitarian schemes. 

It would seem that the only valid doubt as to the wisdom of 
allowing punitive damages in any case is this: the use of the self 
interest of plaintiffs as motive power for private prosecution of 
wrongdoers may result in over-severity, rather than effective ad- 
monition. For the same self interest which leads plaintiffs to ask 
for punitive damages may also prompt them to seek high damages 
rather than admonition which will best serve the general interest 
in future security. Another doubt of large scope is whether there 
is a need of punishment beyond “ compensation ”’ plus the object 
lesson of risk of misconduct in the cases in which the defendant 
has not gained an advantage by his tort, and in which payment of 
compensatory damages is a total loss to him. But these are 
theories when facts’ are needed, and at best indicate the kind of 
facts to be sought. 

Even though these doubts are resolved in favor of the doctrine 
of punitive damages there still remains the chaotic problem of 
planning admonition which will actually discourage repetition of 
undesirable conduct. It may be proved in the future that money 
judgment punishment never effects reformation and ‘deterrence. 
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But it seems probable that the threat of such punishment does 
have some effect on potential wrongdoers, and that the flexibility 
of severity afforded by the doctrine of punitive damages is some 
aid in accomplishing this end. The future of admonition by 
money judgments in civil actions, however, lies in discovering 
the limits of its efficacy in real life, and its use within those limits. 
The doctrine of punitive damages permits individualization, but 
_ we have no scheme of guides in the use of this flexibility. Here is 
the need for workable generalities built on rigorous empiricism. 
There is little in the present analysis which will aid in the prosecu- 
tion of such research. All the writer has done is to label some of 
the legal factors which must be taken into account. The psycho- 
logical factors must come from some other source. 

At intervals throughout the paper, note has been taken of the 
nature of jury questions which are raised by the use of the doctrine 
of pufitive damages. Many of the jury problems require skill 
and detachment for solution, and there are grave doubts that jury- 
men are qualified for-such work. But the writer has been reticent 
to suggest that these problems be taken from them. For, while 
the jury decides such questions “on their own power,” it is an © 
instructed jury which makes decisions. There is something 
“real ” about telling a jury how to decide a case, and the process 
has great possibilities of focusing attention on problems. If judges 
must tell’juries what to decide and how to decide it, and if judges 
see that véefbal law should be tools, then instructions will con- 
stantly undergo the test of official scrutiny for their helpfulness 
im locating and solving the social problems raised by cases. The 
necessity of charging juries presents a situation in which judges 
should be stimulated to evaluate verbal law as instruments, to see 
some of the limitations of presently available tools, and to de- 
velop new ones. Apart from the necessity of charging the jury, 
the judge has little incentive to formulate the problems before 
reaching the decision; but if the judge must talk about problems 
and how they may be solved, he must think about them, rather 
than decide cases on ill-formulated hunches. So the use of the 
jury maybe a means cf strengthening judicial thought in action 
as opposed to limiting deliberative jurisprudence to juridical 
thought in books. This duality of the power of decision is, po- 
tentially, one of the strongest points of common-law trial practice. 
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The development of this potentiality is dependent on the at- 
tempt to use the jury system, rather than merely to abide by it. 
If the charge is to be nothing but a solemn ritual, the future of 
the jury system is a black one.®° But if it is realized that thought 
expressed in words can aid in the solution of social problems, the 
necessity for charging the jury becomes an unmistakable oppor- 
tunity for the use of knowledge, a reminder of the limitations of 
presently available knowledge, and an impetus to the creation and 
adoption of new and better tools. It is a guard against “ ex- 
pertise,” and necessitates clear, simple thinking. But here again 
is the need of checking the facts. The ultimate test of the jury’s 
worth is in how it will work. Future study of law in action may 
disclose that it is impossible to secure jurymen of sufficient abili- 
ties to take part in the satisfactory disposal of cases, regardless of 
the aid which is given them by clear-thinking, well-educated 
judges. In that event it will be wise to counsel the abolition of 
jury trial. But in the meantime it can certainly do no harm if 
judges assume that juries are capable of solving problems with 
aid and make every attempt to supply that aid in the form of 
instructions which locate problems and suggest means of solution. 
At many points the doctrine of punitive damages seems warped 


60 The precepts of medicine aid the doctor in treating diseases, they do not 
merely result in his assumption of medical dignity on his approach to the bed- 
side of a patient. The precepts of law should aid the judge and jury in locating 
and solving social problems. This attitude includes a challenge of the assumption 
that each law suit is so highly unique that no general principles will aid in the 
decision of concrete cases. Of course, experience is rich in differences beyond 
measure; but knowledge is dependent on the human faculty of noting and using 
likenesses as well as differences. Every so-called case of scarlet fever is an 
abstraction from a mass of highly disparate events, and yet medical knowledge 
supplies the doctor with the means of recognizing common elements which point 
to cures. The assumption that each case of sickness is not unique is the basis of 
useful medicine, and there is no reason to suppose that a similar assumption will 
not work in law. Useful law can only be built on the hypothesis that legal 
similarities, real enough to aid in the satisfactory disposal of cases, can be found 
(invented?) and recorded. (This is hypothesis, not proven Truth, but the future 
of law is dependent on its demonstration.) 

If the charge to the jury is merely a means of making juries solemn, then each 
jury must get its knowledge to be applied in the decision of the case else- 
where. But where is this other source? If charges are meaningless ritual, there 
is no reason for the accumulation of useful legal knowledge and no opportunity 
for using it effectively — since there will always be a crucial point in the decision 
of jury cases at which no clear thinking will be done. 
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by the products of non-utilitarian schematicism, and can be im- 
proved without waiting for the development of new knowledge. 
The “ratio test” which counsels the measurement of punitive 
damages in proportion to the harm done, may make for severity 
when leniency is desirable, and vice versa. So, also, evidence of 
the plaintiff’s wealth has nothing to do with the problems before 
the court; it can serve no useful office and may be a source of 
prejudice. In the multiple party cases, and in cases in which the 
defendant’s tort is also a crime, the present rules may make for 
over-severity; new schemes should be developed to prevent the 
overlapping of penalties as far as possible. The West Virginia 
instruction — which points out to the jury that compensatory 
damages are admonitory when such is the case — would prevent 
confusion and should be adopted generally. 

The tests which purport to determine whether the allowance of 
punitive damages is appropriate in a particular case seem too re- 
strictive. They appear to single out the morally bad as punitive 
damage victims, while the liability of those whose conduct has no 
immoral flavor is confined to “ compensatory ” damages. Conduct 
which can not be called immoral is often a source of serious danger 
to the community and may not be discouraged adequately by the 
admonitory effect of compensatory damages. New tests should be 
devised to permit the allowance of punitive damages in any case 
in which compensatory damages are insufficient to serve admoni- 
tory purposes, and in which effective admonition is important 
enough to justify a further invasion of the defendant’s resources 
than that effected by compensatory damage verdicts alone. 

The value of the extra-legal punishment theory which the writer 
has suggested as a rationale of the allowance of punitive damages 
in respondeat superior cases depends on whether masters actually 
do inflict such punishment, whether it is effective and just, and 
whether the allowance of punitive damages aids in securing the 
_ desired results. Perhaps future studies of law in action will indi- 
cate that it is advisable to relieve the respondeat superior cases 
of the burden of roundabout admonition of servants, and lead to 
the invention of a surer and more controlled means of preventing 
unsocial conduct of judgment-proof employees. 

Clarence Morris. 
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TRAFFIC IN TRADE-SYMBOLS 


HE assignment of trade-marks and trade names is frowned 

upon by the law. They are not saleable in gross.* Yet a 
lively and persistent traffic in them exists in the business world. 
This is accomplished in part through a widespread ignorance of the 
law, or through gentlemen’s agreements that do not rely on the 
law, or through deliberately making the most of the exceptions 
that the law recognizes. Where such a direct clash exists between 
the business man’s conception of the essential nature of one of his 
most valuable rights and the law’s conception of the same right, 
it is not enough to set the matter down to the ignorance or perver- 
sity of the business man on the one side nor to call the law an ass 
on the other. There is a clash here of two whole philosophies, both 
of which are worthy of careful analysis. 

The legal theory is simple. A trade-mark or trade name is an 
indication of the origin or source of goods.’ If I attempt to assign 
my trade-mark to another or to license his use of it on goods that 
do not originate with me, I am merely authorizing him to tell the 
buying public a lie about the origin of his goods. Obviously the 
law can not give the intended effect to such an authorization. By 
attempting it I have not only succeeded in giving him nothing, I 


1 For a recent summary of this rule, see Noms, THe LAw or Unrarr Com- 
PETITION AND TRADE Marks (3d ed. 1929) 66 et passim. It is recognized in the 
federal statute regarding trade-mark registration: “every registered trade mark 
. . . Shall be assignable in connection with the goodwill of the business in which 
the mark is used.” Act of Feb. 20, 1905, 33 STAT. 727, c. 592, § 10, 15 U.S. C. 
$90 (1926). Cf. the analysis in Hanover Star Milling Co. v. Metcalf, 240 U. S. 
403 (1916), particularly: “The common law of trade-marks is but a part of the 
broader law of unfair competition.” 

2 The later definitions, of course, embrace the suggestions that the goods may 
have been “made, worked upon, imported, selected, certified, or sold” by the 
user of the mark. (1911) 38 Cyc. 678. But as the writer quoted proceeds to show 
on the next page, the older authorities say more simply that “the sole office or 
function of a trade-mark is to indicate the origin or ownership of the goods to 
which it is affixed.” For the history of the change and its limits, see SCHECHTER, 
Tue HisTorIcAL FOUNDATIONS OF THE LAW RELATING TO TRADE-MaRKS (1925), 


ec. II, VII. 
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have abandoned my own rights in the mark or name. The older 
cases carried their logic further. The trade-mark spoke of the 
origin or source of goods and not of any casual contact with them 
or even assumption of responsibility for them. The law was will- 
ing to recognize a possible transfer of the whole source about which 
the trade-mark talked and with it the right to use the trade-mark. 
But it insisted that without such a factual basis for continuing the 
use of the mark after a person who had been instrumental in creat- 
ing it had slipped out of the picture, there could be no assignment. 
Neither could there be a trade-mark created in the first place on 
behalf of one who did not represent the source or origin of the 
goods in a substantial sense. There was, for example, until quite 
recently no such thing as a “ dealer’s trade-mark ” as distinguished 
from a manufacturer’s trade-mark.° 

As compared with this simple, clear, logical theory of the law 
the theory apparently working in the business man’s mind is 
vague, unauthentic, and hard to articulate. As a matter of fact, 
some of his wishes-are inconsistent with others. Not many years 
ago there was a rush of owners of trade names to get their fanciful 
words into the dictionaries. Today they are clamoring just as 
emphatically to get them out. They want the public to form the 
habit of using such invented words as kodak, listerine, tabloid, 
and escalator instead of ordinary English words, but they do not 
want the dealer to be free to fill orders by applying these names 
to the products of rivals, nor do they want to abandon their names 
to the public by dedicating them actively to the language or by 
sleeping on their rights. With such diversity of desires it is not 
easy to build up a philosophy of the business value of trade names. 
One point, however, may be ventured: it is that reliance is based 
rather on the habits of the buying public than on any intellectual 
reaction to what a trade-mark or trade name may be taken to say. 
It is perfectly possible by the expenditure of a vast sum of money 
through modern advertising methods to affect the habits of the 
public in a manner that will be profitable to the business man. 
Whether rightly or wrongly, current advertising practice in 
America goes on the theory that the process of affecting these 
habits is not exactly a rational one. The bulk of American adver- 


3 See notes 7, 8, infra. 
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tising today simply commands the public to ask for this, look for 
that, change to the other, eat such and such, drink so-and-so, stop 
here, drive there, wash with something or other, and smoke some- 
thing else. Our foreign visitors smile at our maiveté and then go 
home and imitate us. 

The psychology of advertising a name or a mark is a subtle 
matter. Certainly if the law assumes that it is the simple intel- 
lectual process of convincing the buyer that the goods of a certain 
origin are particularly meritorious, the law is mistaken on the 
facts. The man who asks for a kodak, a photomailer, an esca- 
lator, vaseline, carborundum, aspirin, celluloid, pantasote, rubber- 
oid, or what not, is not likely to be thinking of the manufacturer 
nor to be aware of the fact that he is using a trade name at all. 
The manufacturer has simply succeeded in having a path beaten 
to his door by creating in the public a habit of using his private 
word. This possibility may not be socially desirable. Advocates 
of modern advertising are aware of this criticism and sometimes 
they try to rationalize the whole process. They tell us that the 
widely advertised articles must in the long run give satisfaction 
at the risk of wasting the money spent on advertising. They 
would have us believe that the public reasons that the man who 
puts money into advertising and puts his mark of identification on 
his goods necessarily believes in his product, or that trade-marked 
goods are necessarily standardized and uniform in quality. So 
far as the public thinks about the matter at all, this may be correct, 
but advertising is not exactly an appeal to the intellect —it is 
a habit-forming process. 

The value of a trade-mark or name may have other ingredients 
in addition to bare, irrational habit. Some words and signs are 
clever and attractive in themselves. Some are more easily re- 
membered than others. A good name for a breakfast food is at 
least as important as its nutritive qualities. The inventor of the 
happy name or device may want to sell his name to one who can 
use it, and the potential user may want to buy it. It is not to be 
denied that a trade-mark or trade name speaks, but what it says, 
as a business fact, may be inconsistent with the formal notion 
that it speaks of origin or ownership. 

The development of “ dealers’ brands” as distinguished from 
manufacturers’ brands may give a further clue to the business 
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man’s conception of a trade symbol.* Retail stores now order 
much of their wares made up with their own mark substituted for 
that of the manufacturer. Sometimes these goods are made ac- 
cording to special specifications, or are carefully inspected or 
sampled, but more often they are simply taken from stock and 
labeled as desired. Thus, a cannery might stock up its cans with- 
out paper labels and send out its salesmen with instructions to 
take orders including arrangements for the labeling of the goods 
according to the dealer’s wishes. A chain store or other large 
user might buy its goods from a dozen canneries and sell them 
under the same labels. The legal theory that a trade-mark or 
trade name represents a particular origin of goods is strained 
under this practice, but the practice has become imperceptibly 
established and it is now explained that it is “ commercial source ” 
and not necessarily “ manufacturing source” that is referred to. 
The dealer is a unified commercial source. It can hardly be de- 
nied, however, that before this practice became established there 
was some confusion-of thought or even some misrepresentation. 
The middleman was probably trying to impress on the minds of 
his customer that he had more to do with the goods than he actu- 
ally had, or that he was offering for sale something that could not 
be duplicated elsewhere. There may have been nothing more 
serious in the suppression of the maker’s name than a desire to 
prevent either comparative shopping or the passing over the 
dealer’s head to the manufacturer for a duplicate order. Some- 
times there was deliberate falsification. ‘ Our own make” was 
marked on the box, ar a fictitious factory was pictured with the 
distributor’s name. 

But in the main, the development of retailers’ brands has been 
an honest business move brought about by a change in the business 
structure of society. In a measure it was encouraged by a defect 
in the law. The old theory that a manufacturer was not liable to 
a subvendee in warranty or in ordinary tort actions proved inade- 
quate with the coming of the middleman, who frequently knew 
little or nothing about what had gone into the goods he sold. Yet 
he was the only one looked to by the consumer when things went 
wrong. It was not very helpful to know who the manufacturer 


* I am indebted for material in this paragraph to a course thesis by Edmund 
O’Connell, entitled Dealers’ Brands and Trade-Marks. 
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was if he could not be held to legal answerability in ordinary 
cases.° The law has even refused to recognize any peculiar in- 
terest of the manufacturer in the marketing of branded goods 
that had left his hands.* In law as well as in fact, the dealer’s 
name became the significant name in connection with goods sold. 
It was natural to mark or indicate it on the goods, not with any 
implication that he had made the goods but simply as an indication 
that he assumed responsibility for them — both legal and moral 
responsibility. Legal recognition of the dealer’s brand is, of 
course, fully established today." A word may be a trade-mark 
“although it cannot and does not of itself in any way indicate 
origin or ownership.” * 

If, in the course of business development, a trade symbol has 
come to have a different meaning from the original one of source, 
the question whether a particular use of such a symbol is fraudu- 
lent can hardly be decided on the basis of the older cases which 
started with the assumption that a trade-mark was a mark of 
origin. Where all doubt is removed as to the fact of what the 
mark says, the law recognizes the point, as in the case of the union 
label.’ For the present, the difficulty arises from the fact that 
little or no effort has been made to demonstrate to courts just what 
the modern trade-mark says when it speaks. 

The result has been a frequent clash between business practice 
and the requirements of law in efforts to sell or license the use of 


5 As to the manufacturer’s liability, see Notes (1916) 29 Harv. L. Rev. 866; 
(1929) 42 Harv. L. Rev. 414. On the liability side of the trade-mark, see 
SCHECHTER, OP. cit. supra note 2, at 38 et seq. 

6 Thus, for resale price maintenance, branded goods are not considered dif- 
ferent from others. The cases cited in (1917) 13 C. J. 484, n. 51, to the contrary 
come from jurisdictions in which resale price maintenance was allowed on un- 
branded goods as well. They present an additional argument rather than a 
distinction. 

7 One of the earliest cases clearly recognizing this development was Nelson v. 
Winchell & Co., 203 Mass. 75, 89 N. E. 180 (1909). It left room for a dealer’s 
mark in the cases of (1) a jobber buying from one manufacturer, (2) production 
controlled by user of the mark, and (3) mere selection and approval. French 
law apparently distinguishes sharply between a trade-mark and a commercial 
(or dealer’s) mark. Cf. La Republique Francaise v. Schultz, 102 Fed. 153 (C. C. A. 
2d, 1900). 

8 See Hygeia Distilled Water Co. v. Hygeia Ice Co., 70 Conn. 516, 533, 40 Atl. 
534, 540 (1898). 

® Cf. Wetzel v. Clise et al., 148 Wash. 75, 268 Pac. 161 (1928). 
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trade symbols. As one observer has remarked: “ In trade-mark 
matters the place where the most numerous and the most costly 
mistakes are most frequently made is in the matter of trans- 
fers.” *° The grist of these mistakes is still going through the 
mili. Thus, in Belden v. Zophar Mills, Inc." the owner’s oral 
permission on the discontinuance of his business that his son 
use his registered trade-mark was held to be a mere assignment 
in gross ineffective to convey title. The number of such instances 
that do not come to court because the parties assume the validity 
of such transfers or because they finally accept the correction of 
a legal adviser must be very great. I quote quite at random from 
the actual correspondence of a very large chain of important 
department stores: “If one of the stores associated . . . per- 
mitted the other stores to use a brand name attached to a given 
class of merchandise, say ‘ Adoria’ as applied to a certain price 
dress, could that store at any time withdraw that privilege, or is 
the right irrevocable after the other stores have used the brand for 
a certain length of time?” Characteristically, the right to li- 
cense the use of the name is (wrongly) taken for granted — 
though there is certainly no thought of deceiving anyone about 
anything. 

From these simple clashes we pass on to more complicated situa- 
tions where the question of right and wrong is by no means so 
simple, though the law may deem it so. If the trade-mark is 
merely a mark of origin, it might follow that a man may “ trade 
down ”’ if he likes. So long as he is still producing the goods he 
can lawfully tell the world that he is doing so, regardless of the 
fact that he has varied the formula or is producing a cheaper 
product. It is not difficult, in this connection, to induce the courts 
to take the business view that a name or mark may mean some- 
thing more than the source or origin of goods.’ It may imply 
certain statements as to quality. If it does, its use can easily 
operate as a misrepresentation when affixed to goods of inferior 


10 Rocers, GoopWILL, TRADE-MARKS AND UNFAIR TRADING (1914) 108. 
11 34 F.(2d) 125 (C. C. A. 2d, 1929). See also Storm Waterproofing Corp. v. 
Sonneborn Sons, Inc., 31 F.(2d) 992 (D. Del. 1929) ; Sexton Mfg. Co. v. Chester- 
field Shirt Co., 24 F.(2d) 288 (D. C. App. 1928). 

12 See Mulhens & Kropff, Inc. v. Ferd. Muelhens, Inc., 43 F.(2d) 937, 939 
(C. C. A. 2d, 1930); Note (1930) 43 Harv. L. Rev. 636. 
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quality. This problem can arise and does arise very frequently 
without the complicating element of an assignment of the mark or 
name, but for a major product it is most frequently accompanied 
by a change in the business such as a merger or reorganization or 
at least a change of management. We hear, whether justly or 
not, that the so-and-so brand isn’t as good as it was formerly, that 
its manufacture has passed into new hands. 

It must not be assumed that “ trading down ” in such situations 
is necessarily motivated by a desire to defraud. Business is con- 
stantly changing and is accordingly experimental. The automo- 
biles, radios, and electric refrigerators of today are cheaper than 
those of a few years ago. In many respects they are better, but 
the total cheapening under the force of competition has not been 
accomplished without the substitution of machine-made parts for 
fine handwork or the introduction of cheaper materials wherever 
this has been found possible. In some of these products, notably 
the automobile, the practice of making annual models has made 
possible both trading up and trading down, within limits, with- 
out abandoning names or misleading anyone. Furthermore, com- 
modities differ in respect to the degree of care and study exer- 
cised in their purchase. The buyer is not misled by the existence 
of a large and a small Packard. The name, moreover, is redefined 
for each model and each type by the publication of specifications. 
But even in the articles for which there is less public understand- 
ing, no practice of annual models, and hence greater danger of 
misleading, it is obvious that a name used over a long period may 
have legitimately changed its meaning materially without decep- 
tion. To hold otherwise would shorten the life of a trade-mark 
arbitrarily. Of course there is a border line that must not be 
passed. When a baking powder brand that had been advertised 
for two generations as a cream-of-tartar product was changed by 
its purchaser to a phosphate brand, the Federal Trade Commis- 
sion quite reasonably objected. The name “Dr. Price’s” had 
acquired the meaning “ Cream-of-Tartar.” ** 

We come to a still more complicated problem in the traffic in 
trade-marks when attempts are made to divide territory or assign 


18 Royal Baking Powder Co. v. Federal Trade Comm., 281 Fed. 744 (C. C. A. 
2d, 1922); cf. Independent Baking Powder Co. v. Boormen, 175 Fed. 448 
(D. N. J. 1910). 
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rights in them by agreement.‘ Strictly, if there can not be any 
assignment in gross there can be no validity to a mere contract 
dividing territory. Yet as local businesses expand they are con- 
stantly coming into contact with others who have conflicting claims 
to names and marks. The interest or the understanding of the 
public at these border lines is by no means clear enough to be a 
serious complicating factor in any reasonable demarcation ami- 
cably arrived at between the parties. We are still in a transition 
period between the local trade symbol and the nation-wide trade 
symbol which must follow in fact if not in law in the wake of the 
nationalizing of American businesses. Articles such as bread and 
even milk, that were once assumed to be as clearly local for trade- 
name purposes as hotels are now appearing under national brands. 
Even hotels have become linked into chains, so that the opening of a 
hotel in a new city under a well-known name might today be looked 
upon as falsely representing a connection with an established 
chain. In all of these problems, as in most problems of unfair 
competition, the law attempts to reach the relations between the 
competitors through the indirect channel of the rights of the 
public, but in trade names there is obviously a residuary field in 
which there is no question of defrauding the public, and in which 
agreements of competitors can be respected.*® 

Even where there is no direct conflict with a competitor, the 
growth of a business carries with it the growth of the meaning 
and importance of a trade name. Curious problems are constantly 
arising from the tendency of the law to speak in terms of a static 
condition of business and its failure to contemplate the growth 
and change of business units as a normal process or through 
aggressive advertising.*° Thus, a certain manufacturer has the 
right to use the name Red Cross on his product, because he was 


14 Cf. Hanover Star Milling Co. v. Metcalf, 240 U. S. 403 (1916); United 
States Printing and Lithograph Co. v. Griggs, Cooper & Co., 279 U. S. 156 (1929). 
See the latter case in the Ohio Supreme Court, 119 Ohio St. 151, 162 N. E. 425 
(1928), which though reversed is valuable for its statement of the problem. 

15 Cf. Griggs, Cooper & Co. v. Erie Preserving Co., 131 Fed. 359 (W. D. N. Y. 
1904). 

16 The question is raised in Andrew Jergens Co. v. Bonded Products Corp., 
13 F.(2d) 417, 422 (E. D. N. Y. 1926), where the court says, “‘ Nor does it seem 
to me possible for plaintiff, by force of expenditure of great sums of money, 
. . . to enlarge its rights in this name beyond that allowed by the courts.” 
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using it prior to the statute of 1905.'7 Can he double or treble his 
capacity and still use it? Can he spread over the whole country 
with this valuable privilege? Can he reorganize his business and 
bring in new capital on a large scale to exploit the privilege? Can 
he establish connections with other factories so that they may 
produce similar products in codperation with him under the same 
name — and, if so, what is the minimum of connection that the law 
will demand between his old organization and the new producing 
units? Here we have, perhaps, a case of statutory interpretation, 
but the same or similar questions arise under the limited rights 
given by the Ten-Year Law ** or under limited contracts of assign- 
ment or licenses for equally valuable names. The requirement 
that the mark or name must continue to be truthful in what it says 
to the public is one criterion, but obviously not the only one. 

The modern business unit is distinguished from its predecessors 
not merely in size but in complexity. In trade-mark transactions 
this means difficulty in answering the once simple question 
whether any two articles emanate from the same commercial 
source. Let us consider very briefly some of the types of relation- 
ships existing between the distributor of goods and the originator, 
as these affect the trade-mark situation.’ In general, two types 
of relations may be distinguished: those in which the distributor 
and originator are codrdinate and independent contractors and 
those in which one or the other is subsidiary or dependent. There 
are in fact gradations and sub-varieties of all these types, though 
the law rather sharply draws the line between the independent 
dealer and the agent. Where we have independent contracting 
parties the law has so far done very little to enable the manufac- 
turer whose brand appears on goods that have left his hands to 
watch over that brand. He can not prevent price cutting, for 
example, any more than if the goods were not branded.” An 
experiment is being made in certain lines that has not so far been 
passed upon: it is to sell goods to the distributor with no resale 


17 Act of Jan. 5, 1905, c. 23, $4, 33 STAT. 600, June 23, 1910, c. 372, $1, 
36 Stat. 604, 36 U. S. C. $4 (1926). 

18 Act of Feb. 20, 1905, c. 592, $5, 33 STaT. 725, 15 U. S. C. $85 (1926), 
carried through the amendments. 

19 Cf. Isaacs, On Agents and Agencies (1925) 3 Harv. Bus. Rev. 263. 
20 Cf. note 6, supra. 
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price restrictions, except that where the price is cut a special label 
be substituted for the ordinary one carrying the dealer’s brand. 
Whatever the outcome may be, the type of interest that the 
parties believe they have for protection demands more detailed 
analysis than’ the courts have yet given it. Restrictions on the 
removal of labels or on using them after repackaging or rebottling 
or when the goods are sold in bulk and therefore beyond the con- 
trol of the manufacturer are still in an unsatisfactory state of 
development.** Mechanical devices such as non-refillable bottles, 
unbroken seals, locked supply tanks, and the emphatic advertis- 
ing that such-and-such is never sold in bulk are resorted to in 
preference to legal devices. 

The difficulty of controlling the policy with reference to trade 
names on goods in the hands of an independent dealer has been 
one of the causes leading to the development of a closer relation 
between originator and distributor with the originator in control, 
whether it be that of principal and agent, parent and subsidiary, 
or landlord and tenant instead of mere buyer and seller. On the 
other hand, where the distributor assumes the larger responsi- 
bility, his control over the products may assume an even wider 
variety of legal forms ranging from simple careful buying with 
more or less inspection, through various comprehensive contracts 
with specifications, down to the taking over of the factory as a 
subsidiary or branch. With such complicated relations in view 
it is not easy to say what is the source of particular goods or even 
who is the actual user of a trade-mark. 

One current illustration of this difficulty will suffice.. For many 
years a chain distributor of high-grade shoes sold under his own 
trade name shoes made exclusively for him by one manufacturer. 
After the death of the distributor his estate sold his chain of stores 
and his trade name. The purchaser of the trade name did not 
succeed in making any contract with the original manufacturer 
for the continuation of the arrangement. He has made arrange- 
ments with other manufacturers for the production of similar 
shoes which he seeks to sell. The original manufacturer would 
like to go on the market advertising the fact that for so many 
years his factory produced the well-known make of shoes. The 


21 Prestonettes, Inc. v. Coty, 264 U. S. 359 (1924). 
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particular decision in that case will, of course, be affected by de- 
tails not included in this sketch, but the question here raised is 
symptomatic of the relationship between trade-mark difficulties 
and the form of organization of modern business. 

We have traveled far from the proposition of fact assumed by 
the courts that a trade name is simply a short way of declaring 
manufacturing or even commercial source. What then does a 
trade-mark mean? In the first place, let us recognize that it has 
a changing set of meanings, differing from time to time, from 
place to place, from commodity to commodity. Among these 
meanings are the following: (1) the article bearing this mark or 
name is exactly like every other article bearing this mark or name; 
(2) the article bearing this mark or name was manufactured by 
us; (3) the article bearing this mark or name though not manu- 
factured by us was prepared according to our specifications and 
under our supervision; (4) the article has been tested by us; 
(5) the article has been selected by us; (6) we warrant the article 
to be of standard quality, or fit for some particular purpose, or 
free from latent defects; (7) certain special propositions, perhaps 
specifically announced, are true of the article bearing the name or 
mark — such as, the articles bearing this mark are true to styles 
or fashions 6r certain other standards; (8) the article has certain 
qualities suggested by the name or mark itself, such as purity or 
the inclusion of certain ingredients or the like; (9) the name may 
suggest that the article has been used or endorsed by a man or an 
institution or a government department; (10) finally, the word or 
sign may say little or nothing to the intellect, but may make a 
direct emotional appeal or insinuate itself into the memory and 
habits of the public. 

In every case of traffic in trade-marks and trade names, it is 
submitted we can not pass on the truth or falsity of any propo- 
sition conveyed to the public either before or after the attempted 
trafficking without a careful analysis of the business facts. To do 
less might involve an underprotection of the public in material 
respects quite as readily as its overprotection in less material 
respects. As Dr. Schechter pointed out some years ago in the 
conclusion of his historical study of trademarks, “The develop- 
ment of the law of unfair competition with respect to trade-marks 
has been hampered by the failure of the law to keep pace with the 
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functional evolution of trade-marks themselves.” ** If this func- 
tional evolution is correctly represented in the present discussion, 
it follows that instead of speaking in general terms against the 
assignment or licensing of trade-marks without the concurrent 
assignment of what might be considered the industrial or com- 
mercial source of the goods, we should rather speak of the illegality 
of any use or traffic in trade-marks that tends to operate as a fraud 
on the public. The danger of misrepresentation of source thus 
takes its place as but one illustration, perhaps the oldest and per- 
haps even the most frequent, of the dangers in trafficking with 
trade-marks. But it is an illustration of a principle of decreasing 
importance — not the principle itself. 


Nathan Isaacs. 
Harvarp Business SCHOOL. 


22 Dr. Schechter unfortunately considered the study of the function of the 
trade-mark beyond the scope of his essay. SCHECHTER, Op. cit. supra note 2, at 
159 et seq. Still he sheds a great deal of light on the question. 
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SOME REALISM ABOUT REALISM — RESPONDING 
TO DEAN POUND * 


ERMENT is abroad in the law. The sphere of interest 
widens; men become interested again in the life that swirls 
around things legal. Before rules, were facts; in the beginning 
was not a Word, but a Doing. Behind decisions stand judges; 
judges are men; as men they have human backgrounds. Beyond 
rules, again, lie effects: beyond decisions stand people whom rules 
and decisions directly or indirectly touch. The field of Law 
reaches both forward and back from the Substantive Law of school 
and doctrine. The sphere of interest is widening; so, too, is the 
scope of doubt. Beyond rules lie effects—but do they? Are 
some rules mere paper? And if effects, what effects? Hearsay, 
unbuttressed guess, assumption or assertion unchecked by test — 
can such be trusted on this matter of what law is doing? 

The ferment is proper to the time. The law of schools threat- 
ened at the close of the century to turn into words — placid, clear- 
seeming, lifeless, like some old canal. Practice rolled on, muddy, 
turbulent, vigorous. It is now spilling, flooding, into the canal 
of stagnant words. It brings ferment and trouble. So other fields 
of thought have spilled their waters in: the stress on behavior in 
the social sciences; their drive toward integration; the physicists’ 
reéxamination of final-seeming premises; the challenge of war and 
revolution. These stir. They stir the law. Interests of practice 
claim attention. Methods of work unfamiliar to lawyers make 
their way in, beside traditional techniques. Traditional tech- 
niques themselves are reéxamined, checked against fact, stripped 
somewhat of confusion. And always there is this restless quest- 
ing: what difference does statute, or rule, or court-decision, make? 


* Jerome Frank refused me permission to sign his name as joint author to this 
paper, on the ground that it was my fist which pushed the pen. But his generosity 
does not alter the fact that the paper could not have been written without his 
help. I therefore write the first sections, in partial recognition, as “‘ We,” meaning 
thereby Frank and myself. In the description of the realists, I turn to the first 
person singular, partly because any alignment of such diverse work is individually 
colored; partly because any phrasing which would seem to suggest a non-existent 
school would be unfortunate. 
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Whether this ferment is one thing or twenty is a question, if 
one thing, it is twenty things inone. But it is with us. It spreads. 
It is no mere talk. It shows results, results enough through the 
past decade to demonstrate its value. 

And those involved are folk of modest ideals. They want law 
to deal, they themselves want to deal, with things, with people, 
with tangibles, with definite tangibles, and observable relations 
between definite tangibles— not with words alone; when law 
deals with words, they want the words to represent tangibles which 
can be got at beneath the words, and observable relations between 
those tangibles. They want to check ideas, and rules, and for- 
mulas by facts, to keep them close to facts. They view rules, 
they view law, as means to ends; as only means to ends; as having 
meaning only insofar as they are means to ends. They suspect, 
with law moving slowly and the life around them moving fast, that 
some law may have gotten out of joint with life. This is a question 
in first instance of fact: what does law do, to people, or for people? 
Tn the second instance, it is a question of ends: what ought law to 
do to people, or for them? But there is no reaching a judgment as 
to whether any specific part of present law does what it ought, 
until you can first answer what it is doing now. To see this, and 
to be ignorant of the answer, is to start fermenting, is to start 
trying to find out. 

All this is, we say, a simple-hearted point of view, and often 
philosophically naive — though it has in it elements enough of 
intellectual sophistication. It denies very little, except the com- 
pleteness of the teachings handed down. It knows too little to 
care about denying much. It affirms ignorance, pitched within 
and without. It affirms the need to know. Its call is for intelli- 
gent effort to dispel the ignorance. Intelligent effort to cut be- 
neath old rules, old words, to get sight of current things. It is 
not a new point of view; it is as old as man. But its rediscovery 
in any age, by any man, in any discipline, is joyous. 

Speak, if you will, of a “realistic jurisprudence.” And since 
the individual workers who are the cells of ferment cry their 
wares, find their results good, see the need for more workers, more 
results, speak, if you will (as Dean Pound has) of a Call for a 
Realist Jurisprudence.’ If advance is insistent on advancing 


1 (1931) 44 Harv, L; Rev, 697. 
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further, such a call there is. But it is a call which rests on work 
done as well as on work to do, on experience as well as on hope, 
on some portion of past experiment proved useful as well -as on 
perceived need for further experiment. 

Dean Pound has discussed the call and the ferment. One por- 
tion of his discussion calls in turn for our attention. He wel- 
comed the ferment. He described it. The general terms in which 
he described the fermenters we seemed to recognize: “the on- 
coming generation of American law teachers”; * “ our younger 
teachers of law” who are insistent on a realistic jurisprudence; * 
“the new juristic realists”; * “the new school .. . current 
juristic realism.” ° These general designations we say, we seemed 
to recognize (except the “school”). There were more specific 
attributes which also struck responsive chords: “‘ By realism they 
mean fidelity to nature, accurate recording of things as they are, 
as contrasted with things as they are imagined to be, or wished 
to be.”* “Insistent . . . on beginning with an objectively scien- 
tific gathering of facts.”’ ‘“ Psychological exposure of the rdéle 
of reason in human behavior, of the extent to which so-called 
reasons come after action as explanations instead of before action 
as determining factors, has made a profound impression upon the 
rising generation of jurists.” * ‘ Looking at precepts and doctrines 
and institutions with reference to how they work or fail to work, 
and why.”® “ There is a distinct advance in their frank recog- 
nition of the alogical or non-rational element in judicial action 
which the legal science [philosophy?] of the nineteenth century 
sought to ignore.” *° If these were the attributes of the “ new 
realists,” we knew who they were. We rejoiced that a scholar of 
Dean Pound’s standing and perspective found much in their fer- 
menting to appreciate. We agreed with him that it was important 
for the older thinking and the newer to make contact. 

But the Dean’s description did not stop with the points men- 
tioned. It continued. On bones we knew was built a flesh we 
knew not of. An ugly flesh. The new realists, or “ most of them,” 


2 Id. at 697. 7 Id. at 700. 
3 Ibid. 8 Id. at 705. 
4 Ibid., and passim. 9 Id. at 706. 
5 Id. at 7o1. 10 Jbid. 

6 Jd. at 697. 
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had, as the Dean read them, been guilty of a goodly number of 
things that careful thinkers would in the main not be proud to be 
caught doing. These intellectual offenses Dean Pound criticized. 
He criticized them tellingly. The question is one of fact: whether 
the offenses have been committed. For if they have, the Dean’s 
rebukes are needed. Spare the rod and spoil the realist. 

The question is one of fact. By fact it must be tried. And 
tried it must be. When Dean Pound speaks on jurisprudence, 
men listen. The profession has too long relied on him to discover, 
read, digest, classify and report on jurists foreign and ancient not 
to rely again when he speaks of would-be jurists modern and at 
home. We regret, therefore, peculiarly that he departed in this 
paper from a practice he has often followed," of indicating, in 
each instance when he presented a view, precisely whose view it 
was, and precisely where that person had set it forth. Freed of 
the check of the concrete, the most learned err. And error in 
perceiving or ones attributes of these new fermenters 
would be unfortunate. For “here is an important movement in 
the science of law, and it behooves us to understand it and be 
thinking about it.” *° 
. Into a series of further points in his description — points he 
does not approve of — we have inquired, and present the results.”* 
We speak, be it noted, for ourselves alone, and for the facts alone, 
not for the men whose work we have canvassed. Interpretations, 
judgments, and responsibility are ours. We are no spokesmen 
for a school. 

The method of the inquiry is set forth in a note. The detailed 
results are printed in part in an appendix. We indicate the results 
here in summary, to clear up some things that realists are not. 
There will then be set forth an interpretation of the new ferment 
and its bearings, by way of contrast, along lines of organization 
independent of the points made by the Dean. 


11 The End of Law as Developed in Juristic Thought (1914) 27 Harv. L. Rev. 
605; (1917) 30 id. 201; The Progress of the Law — Analytical Jurisprudence, 
1914-1927 (1927) 41 id. 174; Law AND Morals (1924); INTERPRETATIONS OF LEGAL 
History (1923). AN INTRODUCTION TO THE PHILOsoPpHY OF LAW (1924) contains 
only a general bibliography. 

12 Pound, supra note 1, at 697. 

18 Qne matter we reserve for treatment in a later portion of the paper: the 
repeated suggestion of the Dean as to “a school” of realists. 
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One further preliminary needs mention. Dean Pound was 
careful to recognize that “ one may point out work to be done in 
the progress of a school without implying that those engaged in 
the task are ignorant thereof, or that they do not intend‘to direct 
their energies thereto in due time.” ** And to recognize that “ it is 
unfair to take any one item, or even set of items, from one or more 
of its adherents and assume that it may be fastened upon the 
formative school as characteristic dogma.” *° 

Nonetheless, he states: “ five items are to be found so gen- 
erally in the writings of the new school, that one may be justified 
in pronouncing them, or most of them, the ideas of current juristic 
realism.” ** The points of description here involved are taken 
with three exceptions from these five items or from their detailed 


development in his paper. 
I 


The trial of Dean Pound’s indictment is not easy. It is a 
blanket indictment. It is blanket as to time and place and person 
of each offense. It specifies no one offender by his name. 

We have the general indications above-mentioned: “ new real- 
ists”? and the like. We have the more specific indications also 
mentioned. Taken together, they narrow the class that may come 
in question.** We can, therefore, check the items against a rea- 
sonable sampling of the men whom the rest of the description fits.** 


14 Pound, supra note 1, at 709. 
15 Td. at 700. 

16 Jd. at 701 (our italics). 

17 We had hoped to be more precise. We wrote Dean Pound to ask whom he 
had had in mind when he wrote his article. The cumulation of his work at Wash- 
ington and his regular work was the reason of his not going into detail. He did 
mention three names specifically. Bingham and Lorenzen he had had in mind. 
C. E. Clark he definitely had not. 

18 The sampling of men. We set up the following criteria: (a) those chosen 
must fit the general and the more specific items set forth above; (b) they must 
include the leading figures in the new ferment; (c) in order that we may turn up 
most passages supporting the items we challenge, the men chosen must include all 
who may be reputed to have taken extreme positions; (d) a wide range of views 
and positions must be included. 

(1) Bingham and Lorenzen are included as of course. (2) We add those whom 
we believe recognized as figures of central stimulus in the new ferment: C. E. 
Clark, Cook, Corbin, Moore, T. R. Powell, Oliphant. (3) We add further men 
peculiarly vocal in advocating new or rebellious points of view: Frank, Green, 
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We have chosen twenty men and ninety-odd titles; representative 
men and pertinent titles. These we have canvassed in order to 
ascertain the extent to which the evidence supports the Dean’s 
allegations. The results of our investigation are presented in 
summary under each point. 


Radin. (4) We stir in all others whom we have heard criticized as extremists on 
one or another point mentioned by the Dean: Hutcheson, Klaus, Sturges. (5) We 
fill out with as many more as time permits: Douglas, Francis, Patterson, Tulin, 
Yntema— chosen partly because their writing has explicitly touched points of 
theory, partly because their writing was either familiar to us or not too bulky. 
(6) We throw in Llewellyn, as both vociferous and extreme, but peculiarly be- 
cause he and he alone has issued a “ Call for a Realist Jurisprudence ” under that 
peculiar label. A Realistic Jurisprudence — The Next Step (1930) 30 Cor. L. REv. 
431. This gives us twenty names. There are doubtless twenty more. But half is 
a fair sample. We check back and find that our men range from right to the four 
or five prevailing lefts. They are either characteristic or extreme. They are in 
print more fully than most on these matters. If they do not bear out Dean 
Pound’s challenged points of description, we feel safe in saying that those points 
can not stand.— (Dean Pound to the contrary notwithstanding, we must include 
Clark. His thirst for facts and influence in procedural research force his inclusion. 
Corbin, The Law and the Judges (1914) 3 YALE Rev. 234, is, we think, the first 
rounded presentation of the realistic attitude, except for Holmes and Bingham. 
Frankfurter we do not include; he has been currently considered a “ sociological 
jurist,” not a “ realist.” It profits little to show that one not thought a realist 
does not fit an alleged description of “ realists.’’) 

The sampling of writings. We selected such writings as seemed to speak most 
directly to points of legal theory, or most likely to contain evidence on any of the 
Dean’s allegations. We wrote to the men, requesting from each his suggestion as 
to where he had expressed himself, and were thereby led to a number of 
papers we might otherwise have missed. Bingham, Clark, Corbin, Douglas, Green, 
Klaus, Patterson, Powell, Radin, and Sturges were generous enough of their time 
to supply such references, often to specific pertinent passages. They are in no way 
responsible for what we say, or for our plan of organization. In every case, more- 
over, we are solely responsible for including or excluding the passages they referred 
us to, or any others from their works, and for the classification thereof, and espe- 
cially for the general judgments expressed. But their references greatly lightened 
our labor. A complete list of the authors and titles is given in Appendix I, infra. 

Procedure of testing. Each paper listed, whether quoted from or not, has been 
read or reread entire for the present purpose, to make sure that countervailing 
evidence was not present, and to make sure that any passage cited was in key with 
the whole. If nothing to the contrary is said, passages quoted or cited against the 
Dean are offered as in substantial harmony not only with the whole of the paper 
in which they appeared, but also with the author’s work in general. Passages cited 
in the Dean’s favor are often unfair to the men cited, for which we tender our 
apologies. Judgments as to general tone or afterglow of a writing (a matter some- 
times very different from its specific phrasing) are ours. 

We had prepared for use in Appendix II, in Dean Pound’s language, the state- 
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THE RESULTS OF THE TEST 


These statements of the Dean’s points here set out are in our 
language, not his. We have done our best to reach and state his 
meaning. But we may misinterpret. We purport therefore to 
give not what Dean Pound meant but what a reasonable reader 
may be expected to understand from his language.”® 


ment of the positions here challenged, which in his view the realists, or many of 
them, or some of them, hold. Under each such point the evidence was arranged. 
(a) All passages we have found which support the Dean’s description. (b) Such 
passages as might colorably be adduced in support, and our judgment as to 
writings whose general flavor or afterglow might be colorably adduced in sup- 
port. In each such case further passages from the same author which clarify 
his position were adduced, if found. (c) Some of the passages which display 
inappropriateness in the Dean’s description. These were so many that they often 
required to be merely cited or even disregarded. Of the passages truly supporting 
the Dean’s description we do not believe we have missed many. They stand out, 
to readers of our leanings. But the “colorable, but rebutted ” passages here given 
are probably only a fraction of those present in the materials we have canvassed. 
Colorable passages take color from the mind of the reader. They camouflage 
themselves to one who (however he tries to find them) colors them with the mean- 
ing of the whole paper in which they are found. 

As indicated in Appendix II, space forbade the printing of all of this material. 
Its form was mainly that of Point 11, there set forth, which must serve as a 
sample. 

Each point was closed with a nose-count summary of results, under the rubrics: 
(a) Supporting; (b) Colorable: (i) unrebutted, (ii) rebutted; (c) Negating; 
(d) No evidence noted. The category “‘ No evidence noted” is almost as signifi- 
cant as any other: the Dean’s description is expressly rested on the writings of the 
“ new realists.” 

Passages published after Feb. 1, 1931, were canvassed. They are significant of 
the newer thinkers’ views, which we wish to present. Such passages can not, how- 
ever, be regarded as accessible to the Dean when he wrote. They bear only on the 
accuracy of his diagnosis of trends of thought. 

Frank is responsible for errors and omissions as to Bingham, Green, Frank, and 
Radin; Llewellyn as to the others. 

Finally, we write, as the men whose work we are discussing wrote, for readers 
patient and careful enough to read what stands on the page. Gratuitous implica- 
tions are air-castles. There is no arguing with persons who insist on building them. 
Realists write for the literate. We take a writer’s words in first instance for what, 
under reasonable and careful reading, they appear to say. We attempt to take 
separate account of general tone and after-impression. 

19 For Dean Pound’s language in points 1, 10 and 11 together with a detailed 
account of the results of our investigation concerning those points, see Appendix II, 
infra. To avoid misinterpretation by us, we asked Dean Pound for permission to 
submit our manuscript to him and have misinterpretations corrected. His time, 
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Point 1. Much of the realists’ discussion of judges’ thinking 
sets forth what such thinkings “must ” be, under some current 
psychological dogma, without investigation of what recorded 
judicial experience reveals.”° 

(a) Supporting: perhaps Bingham, Francis, Yntema: 3; 

(b) Colorable: None; 

(c) Negating: 16; 

(d) No evidence noted: 1. 

Point 2. One of the most common items found in the writings 
of the new school is faith in masses of figures as having significance 
in and of themselves.” 

(a) Supporting: None; 

(b) Colorable: (i) Unrebutted: None; (ii) Rebutted: 1; 

(c) Negating: 9; 

(d) No evidence noted: ro. 

Point 3. Much insisted on is the exclusive significance of an ap- 
proach to law by way.of exact terminology. Some realists believe 
problems are solved by terminology.” 

(a) Supporting: None; 

(b) Colorable: (i) perhaps Unrebutted: Cook, Moore: * 2; 

(ii) Rebutted: 1; 

(c) Negating: 14; 

(d) No evidence noted: 3. 

Point 4. A strong group of realists expect rigidly exact and 
workable formulas about law to be developed in ways analogous 


unfortunately, did not permit. So that misinterpretation is undoubtedly present, 
for we have as much trouble at times in getting the Dean’s meaning as he at times 
has in getting the meaning of realists. Which is inevitable. Words are read against 
the reader’s background, and distorted accordingly. 

20 See p. 1260, infra. Since this paper was prepared Yntema has given some 
warrant for being shifted into the Negating column. Yntema and Jaffin, Prelimi- 
nary Analysis of Concurrent Jurisdiction (1931) 79 U. or Pa. L. Rev. 869, esp. 
881-86. And the internal evidence is abundant in the same direction, as to all 
three men named. 

21 See Pound, supra note 1, at 7o1, lines 1-5; 703, lines 13-15. 

22 See id. at 702, first full paragraph. 

23 The colorable passages (all cited in Appendix I) are Cook, Scientific Method 
and the Law 233; The Alienability of Choses in Action, II 452, 461, 462, 481 (but 
cf. ibid. 484) ; The Logical and Legal Bases of the Conflict of Laws 473, 484, n.75 
(but cf. ibid. 475, 479, n.60). Colorable from Moore is only the afterglow of such 
writings as An Institutional Approach to the Law of Commercial Banking. 
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to mathematical physics; and these formulas are expected to be 
workable without more as rules of what to do.” 
(a) Supporting: None; 
(b) Colorable: (i) Unrebutted: Cook: 1; (ii) Rebutted: 1; 
(c) Negating: (i) As to expecting any results via techniques 
closely analogous to mathematical physics: 5; (ii) As to 
awareness of great limitations on what may be expected 
from quantitative methods: 4 (one duplication). 
(d) No evidence noted: tro. 
Point 5. Many of the realists insist that the rational element 
in law is an illusion.”® 
(a) Supporting: Conceivably Frank: 1; 
(b) Colorable: (i) Unrebutted: Green: 1; (ii) Rebutted: 4; 
(c) Negating: 13; 
(d) No evidence noted: 1. > 
Point 6. Realists usually have a presupposition that some one 
of the competing psychologies is the unum necessarium for juris- 
prudence.** (The theory of rationalization is, we believe, em- 
ployed by all our subjects. It is employed by none of them as an 
exclusively valid attack.) We read “ competing psychologies ” 
as referring to general bodies of doctrine: e.g., behaviorism or 
psychoanalysis in some brand. As to this: 


24 See Pound, supra note 1, at 702, lines 4-5, 25-26, last full par.; 703, lines 
13-15. Cook, The Jurisdiction of Sovereign States and the Conflict of Laws 
380: “ The postulates in question contain inherently contradictory assertions, and 
so can never furnish a satisfactory basis for sound doctrine in the field of the con- 
flict of laws.” (Our italics.) Somewhat allied in implication, Privileges of Labor 
Unions in the Struggle for Life 785; and on the descriptive side only, The Utility 
of Jurisprudence in the Solution of Legal Problems 337; Scientific Method and the 
Law 233; The Jurisdiction of Sovereign States and the Conflict of Laws 371, n.12; 
The Logical and Legal Bases of the Conflict of Laws 457-58. On the normative 
side, cf. The Utility of Jurisprudence in the Solution of Legal Problems 365; Scien- 
tific Method and the Law 230-31; The Logical and Legal Bases of the Conflict of 
Laws 485-86. But compare ibid. at 470, defining what he means by “ sound theory.” 
And in the context even the main passage means only that Story’s postulates fail 
when tested by their own premises. (Complete citations in Appendix I, infra.) 

25 See Pound, supra note 1, at 698, lines, from bottom, 7-3; 705, lines 4-6; last 
5 lines; 707, last par., first three lines. Supporting: Frank, Law AND THE MopERN 
Minp, the afterglow (but cf. id. at 37, 121, 138, 152, 169, 288, 343, 362, and esp. 
155-59; Frank informally repudiates any such opinion, and denies that his writings 
warrant this classification). Colorable: Green, JupGE AND JuRy, e.g., at 145, 146, 
148, 151, and the afterglow. 

26 See Pound, supra note 1, at 705, first full par., first sentence; 706, same. 
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(a) Supporting: None; 

(b) Colorable: (i) Unrebutted: None; (ii) Rebutted: 2; 

(c) Negating: 4; 

(d) No evidence noted: 14. 

Point 7. Many of the realists seek to ignore the traditional 
common-law technique “ of application.” ** 

Examination develops that no triable issue of fact, as distinct 
from opinion, is joined here, since the Dean apparently conceives 
the traditional techniques primarily as techniques of applying 
rules, whereas the realist would include ail the traditional tech- 
niques of deciding cases, or of the lawyer’s art. 

The canvass shows only that our subjects are much interested 
in study of the traditional techniques, so far as they can get at 
them, and that they weight the rule-applying aspect less heavily 
than does Dean Pound. 

Point 8. Realists are blind to how far the administration of 
justice attains certainty through rule and form.” 

Again no triable issue of fact, as opposed to opinion, is joined. 
The canvass shows that our subjects are much concerned with 
how far justice obtains certainty, and with how far it is attained — 
or hindered — through rule and form. But that they tend to differ 
with the Dean on the “ how far ” in both cases. 

Point 9. A characteristic of the realist is conceiving of the 
administration of justice rather as a mere aggregate of single 
determinations than as an approximation to a uniform course of 
behavior.” 

Our evidence is directed to the proposition that our subjects do 
not conceive of judicial (and other legal) behavior as involving 
uniformities. 

(a) Supporting: Frank: 1; 

(b) Colorable: (i) Sanchutted: Green: 1; (ii) Rebutted: 43 

(c) Negating: 14; 

(d) No evidence noted: None. 

Point 10. Many of the realists have an exclusive interest in 


27 See id. at 706, last par. to its end. 28 See id. at 707, lines 4-9. 

29 See id. at 707, first full par., first sentence; 708, lines 1-8. The supporting 
material: FRANK, op. cit. supra note 25. But see ibid. at 104, 130-32, 166-67, 
251-52. GREEN, op. cit. supra note 25. Green insists on predictability of procedure 
and formula, as distinct from outcome. Both Frank and Green are focussing on 
the trial court. 
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the business aspects of the law, and this exclusively from the 
standpoint of the purposes of business, rather than of society as 
a whole.*° 

This could, of course, apply only to the ten commercial lawyers 
among our subjects: 

(a) Perhaps supporting: Sturges: 1; 

(b) Perhaps colorable: (i) Unrebutted (in print): Moore: 1; 

(ii) Rebutted: None; 

(c) Negating: 7; 

(d) Inadequate evidence noted (in print): 1. 

Point 11. By clear implication: the work of the realists is 
not concerned with questions of what ought to be done by way 
of law.** 

(a) Supporting: None; 

(b) Colorable: (i) Unrebutted: None; (ii) Rebutted: 3; 

(c) Negating: 17; 

(d) No evidence noted: None. 

Point 12. By clear implication: the realists, in their attempts 
at description, disregard the effects of the judges’ own ideal pic- 
tures of what they ought to do.** 

(a) Supporting: None; 

(b) Colorable: (i) Unrebutted: Moore: 1; (ii) Rebutted: 

None; 

(c) Negating: Passages adduced from 11; but they are not 

particularly significant. 

What counts here is the whole tone of a man’s work. We should 
have thought the realists’ concern as to the effects of the court’s 
ideal picture of delusive certainty would be enough to negate. — 
Significant in this canvass is chiefly the absence of positive 
support. 

Point 13. By clear implication: the realists are unmindful of 
the relativity of significance, of the way in which preconceptions 
necessarily condition observation, and are not on their guard 
against their own preconceptions, while investigating.** 


80 See p. 1261, infra. 31 See p. 1262, infra. 
82 See Pound, supra note 1, at 700 from line 3 through the par. Colorable: 
Moore, Legal and Institutional Methods Applied to the Debiting of Direct Dis- 
counts (1931) 40 YALE L. J. 555, 563. See Pound, supra note 1, at 698, lines 3-7; 
699, lines 1-16; 700, second par. 33 See id. at 698-700. 
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(a) Supporting: None; 

(b) Colorable: None; 

(c) Negating: 12; 

(d) No evidence noted: 8. 

Summary: Of eleven points on which evidence in support 
could be diagnosed and counted, we find such evidence as to 
seven — but how much? We can adduce some support for one 
point from three of our twenty men, for each of four further points 
from two of our twenty, for each of two further points from one 
of our twenty. One of our twenty men offers some support for 
three of the eleven points, three offer some support each for two 
of the eleven points, four offer some support each for one point. 
In no instance is the support offered strong, unambiguous, or 
unqualified, even on the printed record. 

Let it be conceded that we have missed men or evidence which 
would support these points of description on which so much of the 
Dean’s criticism of realists is based. Let it be conceded that 
(though aided by his lines of criticism) we have in part misinter- 
preted what it was that he was criticizing. We submit, nonethe- 
less, that any description of what “realists” think, or what 
“most of them believe” or what “ many of them write ” — and 
especially any description made the basis of criticism — will in 
the light of our canvass need evidence by man and chapter and 
verse before it can be relied on as meaning more than: the writer 
has an impression that there is someone, perhaps two someones, 
whose writings bear this out. We accept the implications of this 
statement for ourselves. What we here further say of realists is, 
where no evidence is cited, to be read as giving a vague and very 
fallible impression. 


II 
REAL REALIstTs * 


What, then, are the characteristics of these new fermenters? 
One thing is clear. There is no school of realists. There is no 
likelihood that there will be such a school. There is no group 


84 Both Adler (Law and the Modern Mind — Legal Certainty (1931) 31 Cot. L. 
Rev. 91) and Cohen (Justice Holmes and the Nature of Law (1931) 31 id. 352) 
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with an official or accepted, or even with an emerging creed. 
There is no abnegation of independent striking out. We hope 
that there may never be. New recruits acquire tools and stimulus, 
not masters, nor over-mastering ideas. Old recruits diverge in 
interests from each other. They are related, says Frank, only in 
their negations, and in their skepticisms, and in their curiosity.**° 

There is, however, a movement in thought and work about law. 
The movement, the method of attack, is wider than the number 
of its adherents. It includes some or much work of many men 
who would scorn ascription to its banner. Individual men, then. 
Men more or less interstimulated — but no more than all of them 
have been stimulated by the orthodox tradition, or by that fer- 
ment at the opening of the century in which Dean Pound took a 
leading part. Individual men, working and thinking over law 
and its place in society. Their differences in point of view, in 
interest, in emphasis, in field of work, are huge. They differ 
among themselves well-nigh as much as any of them differs from, 
say, Langdell. Their number grows. Their work finds ac- 
ceptance. 


have discussed “ realism ” adversely, Cohen addressing himself especially to Frank, 
Moore (uncited specifically), Bingham, and Oliphant; Adler to the same (except 
Moore), especially Frank, and to Cook, Yntema, and Green (all uncited) as well. 
Dickinson, Legal Rules: Their Function in the Process of Decision (1931) 79 U. oF 
Pa. L. Rev. 833, bases his criticisms (especially of Cook, Frank, Llewellyn) largely 
on specific citations. Radin and Yntema publish admirable papers on the matter 
with which I concur almost in toto. Radin, Legal Realism (1931) 31 Cot. L. REv. 
824; Yntema, The Rational Basis of Legal Science (1931) 31 id. 925. Citations of 
realists are lacking in their papers also: they speak not of or for a school, but for 
themselves. So far as the present paper purports to be descriptive, it sins in non- 
citation. (As did my controversial paper, supra note 18, in non-specificity as to 
where the views criticized might be found. Mea maxima culpa! and may whoever 
feels that he was caricatured forgive me. Preparing the present discussion has 
shown me that error of my ways.) I had hoped in this part to build a fair 
bibliography of the literature but time has not served. Felix Cohen has been kind 
enough to aid me in this and I include his references, marked “ (C).” 

85 Names for them vary. I call them realists (so do Frank, Radin, and often, 
Yntema; Bingham also recognizes the term. And I find it used in the same sense 
in the work of Cook, Douglas, Frankfurter) — stressing the interest in the actuality 
of what happens, and the distrust of formula. Cook prefers to speak of scientific 
approach to law, Oliphant of objective method — stressing much the same features. 
Clark speaks of fact-research, Corbin of what courts do. ‘“ Functional approach ” 
stresses the interest in, and valuation by, effects. Dickinson speaks of the skeptical 
movement. 
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What one does find as he observes them is twofold. First (and 
to be expected) certain points of departure are common to them 
all. Second (and this, when one can find neither school nor strik- 
ing likenesses among individuals, is startling) a cross-relevance, 
a complementing, an interlocking of their varied results “as if 
they were guided by an invisible hand.” A third thing may be 
mentioned in passing: a fighting faith in their methods of attack 
on legal problems; but in these last years the battle with the facts 
has proved so much more exciting than any battle with tradi- 
tionalism that the fighting faith had come (until the spring offen- 
sive of 1931 against the realists) to manifest itself chiefly in 
enthusiastic labor to get on. 

But as with a description of an economic order, tone and color 
of description must vary with the point of view of the reporter. 
No other one of the men would set the picture up as I shall. Such 
a report must thus be individual. Each man, of necessity, orients 
the whole to his own, main interest of the moment —as I shall 
orient the whole to mine: the workings of case-law in appellate 
courts. Maps of the United States prepared respectively by a 
political geographer and a student of climate would show some re- 
semblance; each would show a coherent picture; but neither’s 
map would give much satisfaction to the other. So here. I speak 
for myself of that movement which in its sum is realism; I do 
not speak of “the realists ”’; still less do I speak for the partici- 
pants or any of them. And I shall endeavor to keep in mind as I 
go that the justification for grouping these men together lies not 
in that they are alike in belief or work, but in that from certain 
common points of departure they have branched into lines of 
work which seem to be building themselves into a whole, a whole 
planned by none, foreseen by none, and (it may well be) not yet 
adequately grasped by any. 

The common points of departure are several.*® 


36 As to each of the following points I have attempted to check over not only 
the general tone of work but several specific writings of the twenty men named 
and a number of others — e.g., Kidd, Maggs, Breckenridge, Morse, Durfee, Bohlen, 
Bryant Smith and Goble —and to make sure that each point was applicable to 
each. Errors may have crept in. Note how closely the description fits Holmes’ 
work as early as 1871-72: “It commands the future, a valid but imperfectly 
realized ideal.” 

On the common points of departure see especially Corbin, The Law and the 
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(1) The conception of law in flux, of moving law, and of judi- 
cial creation of law. 

(2) The conception of law as a means to social ends and not 
as an end in itself; so that any part needs constantly to be ex- 
amined for its purpose, and for its effect, and to be judged in the 
light of both and of their relation to each other. 

(3) The conception of society in flux, and in flux typically 
faster than the law, so that the probability is always given that 
any portion of law needs reéxamination to determine how far it 
fits the society it purports to serve. 

(4) The temporary divorce of Is and Ought for purposes of 
study. By this I mean that whereas value judgments must always 
be appealed to in order to set objectives for inquiry, yet during 
the inquiry itself into what Is, the observation, the description, 
and the establishment of relations between the things described 
are to remain as largely as possible uncontaminated by the desires 
of the observer or by what he wishes might be or thinks ought 
(ethically) to be. More particularly, this involves during the 
study of what courts are doing the effort to disregard the question 
what they ought todo. Such divorce of Is and Ought is, of course, 
not conceived as permanent. To men who begin with a suspicion 
that change is needed, a permanent divorce would be impossible. 
The argument is simply that no judgment of what Ought to be 


Judges; LLEWELLYN, CASES AND MATERIALS ON THE Law oF SALES, Introd.; Oli- 
phant, A Return to Stare Decisis; Patterson, Can Law Be Scientific?, all cited in 
Appendix I. See also Arnold, Criminal Attempts—The Rise and Fall of an 
Abstraction (1930) 40 Yate L. J. 53; Arnold, The Restatement of the Law of 
Trusts (1931) 31 Cor. L. Rev. 800; Clark, Douglas and Thomas, The Business 
Failures Project — A Problem in Methodology (1930) 39 YALE L. J. 1013; Douglas 
and Thomas, The Business Failures Project —I1. An Analysis of Methods of In- 
vestigation (1931) 40 id. 1034; Burch, The Paradoxes of Legal Science: A Review 
(1929) 27 Micu. L. Rev. 637; Radin, The Permanent Problems of the Law (1929) 
15 Corn. L. Q. 1; Yntema and Jaffin, supra note 20; Yntema, supra note 34. And 
see (C) Isaacs, How Lawyers Think (1923) 23 Co. L. Rev. 555; Laski, Judicial 
Review of Social Policy in England (1926) 39 Harv. L. Rev. 832. 

On checking rules descriptive against the facts of the decisions, see especially 
Corbin, Douglas, Klaus, Tulin, infra, Appendix I; (C) Finkelstein, Judicial Self- 
Limitation (1924) 37 Harv. L. Rev. 338; Finkelstein, Further Notes on Self- 
Limitation (1925) 39 id. 221; Isaacs’ more recent work in general, but especially 
The Promoter: A Legislative Problem (1925) 38 id. 887; Brown, Due Process of 
Law, Police Power, and the Supreme Court (1927) 40 id. 943; Hamilton, Affecta- 
tion with a Public Interest (1930) 39 YALE L. J. 1089. 
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done in the future with respect to any part of law can be intel- 
ligently made without knowing objectively, as far as possible, 
what that part of law is now doing. And realists believe that 
experience shows the intrusion of Ought-spectacles during the in- 
vestigation of the facts to make it very difficult to see what is 
being done. On the Ought side this means an insistence on in- 
formed evaluations instead of armchair speculations. Its full 
implications on the side of Is-investigation can be appreciated 
only when one follows the contributions to objective description 
in business law and practice made by realists whose social phi- 
losophy rejects many of the accepted foundations of the existing 
economic order. (£.g., Handler re trade-marks and advertising; 
Klaus re marketing and banking; Llewellyn re sales; Moore re 
banking; Patterson re risk-bearing. ) 

(5) Distrust of traditional legal rules and concepts insofar as 
they purport to describe what either courts or people are actually 
doing. Hence the constant emphasis on rules as “ generalized 
predictions of what courts will do.” This is much more wide- 
spread as yet than its counterpart: the careful severance of rules 
for doing (precepts) from rules of doing (practices). ° 

(6) Hand in hand with this distrust of traditional rules (on 
the descriptive side) goes a distrust of the theory that traditional 
prescriptive rule-formulations are the heavily operative factor in 
producing court decisions. This involves the tentative adoption 
of the theory of rationalization for the study of opinions. It will 
be noted that “distrust” in this and the preceding point is not 
at all equivalent to “ negation in any given instance.” 

(7) The belief in the worthwhileness of grouping cases and 
legal situations into narrower categories than has been the prac- 
tice in the past. This is connected with the distrust of verbally 
simple rules— which so often cover dissimilar and non-simple 
fact situations (dissimilarity being tested partly by the way cases 
come out, and partly by the observer’s judgment as to how they 
ought to come out; but a realist tries to indicate explicitly which 
criterion he is applying). 

(8) An insistence on evaluation of any part of law in terms of 
its effects, and an insistence on the worthwhileness of trying to 
find these effects. 

(9) Insistence on sustained and programmatic attack on the 
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problems of law along any of these lines. None of the ideas set 
forth in this list is new. Each can be matched from somewhere; 
each can be matched from recent orthodox work in law. New 
twists and combinations do appear here and there. What is as 
novel as it is vital is for a goodly number of men to pick up ideas 
which have been expressed and dropped, used for an hour and 
dropped, played with from time to time and dropped — to pick 
up such ideas and set about consistently, persistently, insistently 
to carry them through. Grant that the idea or point of view is 
familiar — the results of steady, sustained, systematic work with 
it are not familiar. Not hit-or-miss stuff, not the insight which 
flashes and is forgotten, but sustained effort to force an old insight 
into its full bearing, to exploit it to the point where it laps over 
upon an apparently inconsistent insight, to explore their bearing 
on each other by the test of fact. This urge, in law, is quite new 
enough over the last decades to excuse a touch of frenzy among 
the locust-eaters.** 

The first, second, third and fifth of the above items, while com- 
mon to the workers of the newer movement, are not peculiar to 
them. But the other items (4, 6, 7, 8 and 9) are to me the char- 
acteristic marks of the movement. Men or work fitting those 
specifications are to me “realistic” whatever label they may 
wear. Such, and none other, are the perfect fauna of this new 
land. Not all the work cited below fits my peculiar definition in 
all points. All such work fits most of the points. 

Bound, as all “innovators ” are, by prior thinking, these inno- 
vating “realists ” brought their batteries to bear in first instance 
on the work of appellate courts. Still wholly within the tradition 
of our law, they strove to improve on that tradition. 

(a) An early and fruitful line of attack borrowed from psy- 
chology the concept of rationalization already mentioned. To 
recanvass the opinions, viewing them no longer as mirroring the 
process of deciding cases, but rather as trained lawyers’ argu- 
ments made by the judges (after the decision has been reached), 


87 Since everyone who reads the manuscript in this sad age finds this allusion 
blind, but I still like it, I insert the passage: “. . . Preaching in the wilderness of 
Judea, And saying, Repent ye... . And the same John had his raiment of camel’s 
hair, and a leathern girdle about his loins; and his meat was locusts and wild 
honey.” Matthew III, 1, 2, 4. 
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intended to make the decision seem plausible, legally decent, 
legally right, to make it seem, indeed, legally inevitable — this 
was to open up new vision. It was assumed that the deductive 
logic of opinions need by no means be either a description of the 
process of decision, or an explanation of how the decision was 
reached. Indeed over-enthusiasm has at times assumed that the 
logic of the opinion could be neither; and similar over-enthusiasm, 
perceiving case after case in which the opinion is clearly almost 
valueless as an indication of how that case came to decision, has 
worked at times almost as if the opinion were equally valueless in 
predicting what a later court will do.** 

But the line of inquiry via rationalization has come close 
to demonstrating that in any case doubtful enough to make liti- 
gation respectable the available authoritative premises —i.e., 
premises legitimate and impeccable under the traditional legal 
techniques — are at least two, and that the two are mutually 
contradictory as applied to the case in hand.*” Which opens the 
question of what made the court select the one available premise 
rather than the other. And which raises the greatest of doubts 
as to how far that supposed certainty in decision which derives 


merely from the presence of accepted rules really goes. 

(b) A second line of attack has been to discriminate among 
rules with reference to their relative significance. Too much is 
written and thought about “law ” and “rules,” lump-wise. Which 
part of law? Which rule? [Iron rules of policy, and rules “ in 
the absence of agreement”; rules which keep a case from the 
jury, and rules as to the etiquette of instructions necessary to make 


88 E.g., Tulin, The Role of Penalties in Criminal Law (1928) 37 YALE L. J. 
1048; Douglas, Vicarious Liability and Administration of Risk (1929) 38 id. 584, 
720; Corbin, Contracts for the Benefit of Third Persons (1930) 46 L. Q. REv. 12. 

Moore and Oliphant certainly, and I think Sturges, would differ from me, to 
a greater or less extent, as to how far this is “ over-enthusiasm.” Moore’s three 
years’ quest reached for some more objective technique of prediction. Moore 
and Sussman, Legal and Institutional Methods Applied to the Debiting of Direct 
Discounts (1931) 40 YALE L. J. 381, 555, 752, 928. And Oliphant, A Return to. 
Stare Decisis (1928) 14 A. B. A. J. 71, 159, n.5. 

89 For a series of examples, see Cook, The Utility of Jurisprudence in the Solu- 
tion of Legal Problems in 5 Lectures on Lecat Topics, ASSOCIATION OF THE BaR 
OF THE City or New York (1923-24) 335; Powell, Current Conflicts Between the 
Commerce Clause and State Police Power, 1922-1927 (1928) 12 Minn. L. Rev. 


470, 491, 607, 631. 
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a verdict stick —if one can get it; rules “of pure decision ” for 
hospital cases, and rules which counsellors rely on in their coun- 
selling; rules which affect many (and which many, and how?) 
and rules which affect few.*° Such discriminations affect the tra- 
ditional law curriculum, the traditional organization of law books 
and, above all, the orientation of study: to drive into the most 
important fields of ignorance. 

(c) A further line of attack on the apparent conflict and uncer- 
tainty among the decisions in appellate courts has been to seek 
more understandable statement of them by grouping the facts in 
new — and typically but not always narrower —categories. The 
search is for correlations of fact-situation and outcome which 
(aided by common sense) may reveal when courts seize on one 
rather than another of the available competing premises. One 
may even stumble on the trail of why they do. Perhaps, e.g., 
third party beneficiary difficulties simply fail to get applied to 
promises to make provision for dependents; ** perhaps the pre- 
existing duty rule goes by the board when the agreement is one 
for a marriage-settlement.** Perhaps, indeed, contracts in what 
we may broadly call family relations do not work out in general 
as they do in business.** If so, the rules — viewed as statements 
of the course of judicial behavior — as predictions of what will 
happen — need to be restated. Sometimes it is a question of 
carving out hitherto unnoticed exceptions. But sometimes the 
results force the worker to reclassify an area altogether.** Typi- 
cally, as stated, the classes of situations which result are narrower, 
much narrower than the traditional classes. The process is in 


40 Compare the work of Bohlen and Green on torts; Llewellyn on contracts, 
for attempts to carry this type of old insight through more consistently. 

41 Note (1931) 31 Cor. L. Rev. 117. 

42 An unpublished study by Moore. Another example is Handler and Pickett, 
Trade Marks and Trade Names — An Analysis and Synthesis (1930) 30 Cor. L. 
Rev. 168, 759. 

43 Perhaps they should not — but that is an Ought question. One will be 
forced to raise it, if he finds courts in their results persistently evading the conse- 
quences of what accepted doctrine declares to be the general rule. Compare Moore 
and Sussman, supra note 38, at 555, 557; Oliphant, supra note 38, at 159, 160. 

44 Sometimes the effort fails. Durfee and Duffy, Foreclosure of Land Contracts 
in Michigan: Equitable Suit and Summary Proceeding (1928) 7 Mich. St. B. J. 166, 
221, 236. It is a grateful sign of a growing scientific spirit when negative results of 
investigation come into print. 
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essence the orthodox technique of making distinctions, and 
reformulating — but undertaken systematically; exploited con- 
sciously, instead of being reserved until facts which refuse to be 
twisted by “interpretation ” force action.*° The departure from 
orthodox procedure lies chiefly in distrust of, instead of search 
for, the widest sweep of generalization words permit.*® Not that 
such sweeping generalizations are not desired —if they can be 
made so as to state what judges do. 

All of these three earliest lines of attack converge to a single 
conclusion: there is less possibility of accurate prediction of what 
courts will do than the traditional rules would lead us to suppose ** 


45 It may not be convenient to draw rules for courts to use in terms of these 
narrower categories. Williston argues that the set of official formulas must not be 
too complex; they are for “ application” by ordinary men, not intellectual giants. 
Wutiston, Some Mopern TENDENCIES IN THE LAW (1929) 127. That does not 
touch the present point. Even with broad formulas prevailing, as at present, one 
still gets better results in describing where courts get to if he thinks in terms of 
narrower classifications of thé:facts. But a fair portion of present unpredictability 
is certainly attributable to the fact that the courts are using official formulas which 
fit, only part of the time, what the facts seem to call for. Sometimes the facts 
win, sometimes the formula. See note 46, infra. 

46 When this procedure results in a formulation along lines strikingly unortho- 
dox (cf. my own approach to title — Cases AND MATERIALS ON THE LAW oF SALES 
(1930)) but one which the worker finds helpful in prediction or in generalizing 
results, Dean Pound’s query as to how far courts achieve certainty by traditional 
rule and form becomes pressing. At times Moore (chiefly in conversation), Oli- 
phant (supra note 38, conversation, and theory of contracts), and Sturges (Legal 
Theory and Real Property Mortgages (1928) 37 YALE L. J. 691), seem to me to 
verge upon a position which escapes my understanding: that the judges’ reactions 
to the facts in such cases are only negligibly influenced by the orthodox rules. My 
experience is that when measures (here “ the rule”) do not fit purposes (here the 
line of discrimination discovered by the fact-issue-judgment approach) the result 
is always some inadequacy in accomplishing purposes. And my experience is that 
when purposes do not become conscious, there is commonly inadequacy at times 
in locating a measure for their adequate accomplishment. (Compare Corbin’s re- 
sults on the English cases: Corbin, Contracts for the Benefit of Third Persons 
(1930) 46 L. Q. Rev. 12.) What one has gained by the new formulation, if it 
proves significant, seems to me to be a tool for clarifying the situation and the 
purposes; a means of bringing a hidden factor, perhaps the hidden factor in past 
uncertainty, into view; perhaps also a new insight into wise objectives, and so a 
key for reform. Compare Llewellyn, What Price Contract? — An Essay in Per- 
spective (1931) 40 YALE L. J. 704, 732, n.62. 

47 Partly, as I have tried to develop elsewhere (Llewellyn, Legal Illusion 
(1931) 31 Cor. L. REv. 82, 87; PRAJUDIZIENRECHT U. RECHTSPRECHUNG IN AMERIKA 
(1931) § 52 et seqg.), because the “certainty ” sought is conceived verbally, and in 
terms of lawyers, not factually and in terms of laymen. Neither can commonly 
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(and what possibility there is must be found in good measure out- 
side these same traditional rules). The particular kind of cer- 
tainty that men have thus far thought to find in law is in good 
measure an illusion. Realistic workers have sometimes insisted 
on this truth so hard that they have been thought pleased with it. 
(The danger lies close, for one thinking indiscriminately of Is and 
Ought, to suspect announcements of fact to reflect preferences, 
ethically normative judgments, on the part of those who do the 
announcing. ) 

But announcements of fact are not appraisals of worth. The 
contrary holds. The immediate result of the preliminary work 
thus far described has been a further, varied series of endeavors; 
the focussing of conscious attack on discovering the factors thus 
far unpredictable, in good part with a view to their control. Not 
wholly with a view to such elimination; part of the conscious at- 
tack is directed to finding where and when and how far un- 
certainty has value. Much of what has been taken as insistence 
on the exclusive significance of the particular (with supposed 
implicit denial of the existence of valid or apposite generaliza- 
tions) represents in fact a clearing of the ground for such attack. 
Close study of particular unpredictables may lessen unpredicta- 
bility. It may increase the value of what remains. It certainly 
makes clearer what the present situation is. “Link by link is 
chain-mail made.” 

(i) There is the question of the personality of the judge. 
(Little has as yet been attempted in study of the jury; Frank, 
Law and the Modern Mind, makes a beginning.) Within this 
field, again, attempts diverge. Some have attempted study of the 
particular judge ** —a line that will certainly lead to inquiry into 


be had save at the cost of the other. We get enough of each to upset the other. 
One effect of the realist approach is to center on certainty for laymen and improve 
the machinery for attaining it. The present dilemma is quickly stated: if there 
is no certainty in law (rules and concepts plus intuition plus lawmen’s practices) 
why is not any layman qualified to practice or to judge? But if the certainty is 
what the rule-believers claim, how can two good lawyers disagree about an ap- 
pealed case? Cf. also (C) Isaacs, supra note 36, at 890 et seq.; Isaacs, infra note 61, 
at 211-12. 

48 F.g., Powell’s insistence on the particular judges in successions of decisions. 
Supra note 39; Commerce, Congress, and the Supreme Court, 1922-1925 (1926) 
26 Cor. L. Rev. 396, 521; (C) The Judiciality of Minimum Wage Legislation 
(1924) 37 Harv. L. Rev. 545; The Nature of a Patent Right (1917) 17 Cot. L. 
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his social conditioning.** Some have attempted to bring various 
psychological hypotheses to bear.*® All that has become clear is 
that our government is not a government of laws, but one of laws 
through men. 

(ii) There has been some attempt to work out the varieties of 
interaction between the traditional concepts (the judge’s “legal ” 
equipment for thinking, seeing, judging) and the fact-pressures 
of the cases. This is a question not — as above — of getting at 
results on particular facts, but of studying the effect, e.g., of a 
series of cases in which the facts either press successively in the 
one direction, or alternate in their pressures and counteract each 
other. Closely related in substance, but wholly diverse in both 
method and aim, is study of the machinery by which fact-pressures 
can under our procedure be brought to bear upon the court.” 
(iii) First efforts have been made to capitalize the wealth of 


Rev. 663; Haines, General Observations on the Effects of Personal, Political, and 
Economic Influences in the Decisions of Judges (1922) 17 Int. L. REv. 96; Brown, 
Police Power — Legislation for Health and Personal Safety (1929) 42 Harv. L. Rev. 
866; Cushman, The Social and Economic Interpretation of the Fourteenth Amend- 
ment (1922) 20 Micu. L. REV. 737; FRANKFURTER AND LANDIS, THE BUSINESS OF 
THE SUPREME CourT (1928), and the supplementary series of articles in (1928) 
42 Harv. L. Rev. 1; (1929) 43 id. 1; (1930) 44 id. 1. 

To be added, especially, is the growing volume of judicial self-revelation: 
Cardozo’s work: Hutcheson, infra Appendix I; Judge Amidon’s beautiful opinion 
in Great Northern Ry. v. Brousseau, 286 Fed. 414 (D. N. D. 1923); and parts of 
such earlier work as Young, The Law as:‘an Expression of Community Ideals and 
the Law Making Functions of Courts (1917) 27 YALE L. J. 1. 

49 Nelles, Book Review (1931) 40 YALE L. J. 998. 

50 Freudian: beginnings in Frank, Law AnD THE Mopern MInp (1930). Be- 
haviorist: an attempt in Patterson, Equitable Relief for Unilateral Mistake (1928) 
28 Cox. L. Rev. 859. Semi-behaviorist, via cultural anthropology: Moore and 
Sussman, supra note 38. ; 

51 Llewellyn in 3 ENCYCLOPAEDIA OF THE SoctaL SCIENCES (1930) 249; LLEWEL- 
Lyn, CASES AND MATERIALS ON THE LAW OF SALES (1930); PRAJUDIZIENRECHT U. 
RECHTSPRECHUNG IN AMERIKA (1931). With which last compare Pound, A Theory 
of Judicial Decision (1923) 36 Harv. L. REv. 641, 802, esp. 940; HENDERSON, THE 
PosITION OF FOREIGN CORPORATIONS IN AMERICAN CONSTITUTIONAL Law (1918) ; 
Carpozo, THE NATURE OF THE JuDICIAL Process (1925); Corbin, supra note 37; 
Haines, supra note 48; Berle, Investors and the Revised Delaware Corporation Act 
(1929) 29 Cor. L. Rev. 563; Finkelstein, supra note 36; Hamilton, Judicial Toler- 
ance of Farmers’ Cooperatives (1929) 38 Yate L. J. 936; Patterson, infra 
Appendix I. 

52 The famous Brandeis brief and its successors mark the beginning. In com- 
mercial cases both Germany and England have evolved effective machinery. 
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our reported cases to make large-scale quantitative studies of 
facts and outcome; the hope has been that these might develop 
lines of prediction more sure, or at least capable of adding further 
certainty to the predictions based as hitherto on intensive study of 
smaller bodies of cases. This represents a more ambitious de- 
velopment of the procedure described above, under (c); I know 
of no published results. 

(iv) Repeated effort has been made to work with the cases of 
single states, to see how far additional predictability might thus 
be gained.” 

(v) Study has been attempted of “ substantive rules ” in the 
particular light of the available remedial procedure; the hope 
being to discover in the court’s unmentioned knowledge of the 
immediate consequences of this rule or that, in the case at hand, 
a motivation for decision which cuts deeper than any shown by 
the opinion. Related, but distinct, is the reassertion of the 
fundamental quality of remedy, and the general approach to re- 
stating “ what the law is” (on the side of prediction) in terms 
not of rights, but of what can be done: Not only “ no remedy, no 
right,”’ but “ precisely as much right as remedy.” © 


(vi) The set-up of men’s ways and practices and ideas on the 
subject matter of the controversy has been studied, in the hope 


53 Here, as throughout, one notes the contact of the realist movement with a 
tradition of practice (single state law, interest in procedure, “ automobile juris- 
prudence ” and the like, damage and procedure points treated in conjunction with 
the relevant substantive law, interest in the facts and atmosphere) which the 
older academic tradition was prone to scorn. But this progress backwards takes 
with it, and fertilizes the practical tradition with, the interest in theory, generality 
of outlook, and long-range thinking of the older academic tradition. Fortunate 
media for this type of work are the local law reviews. Such work, long continued, 
will force a radical revision of thought about “the common law” and, one may 
hope, educate the “ national” reviews. See also (C) Kales, An Unsolicited Report 
on Legal Education (1918) 18 Cor. L. Rev. 21. 

54 F.g., Tulin, supra note 37; Pound, supra note 51, at 649 et seg. on the art 
of administrating justice through damages. And cf. the remedy canvass in Patter- 
son, Equitable Relief for Unilateral Mistake (1928) 28 Cor. L. Rev. 859; Durfee 
and Duffy, supra note 44. 

55 E.g., Klaus, Identification of the Holder and Tender of Receipt on the Counter 
Presentation of Checks (1929) 13 Munn. L. Rev. 281; Handler, False and Mis- 
leading Advertising (1929) 39 YALE L. J. 22; Handler and Pickett, supra note 42; 
cf. Tulin, infra Appendix I; LuEweLtyn, Cases AND MATERIALS ON THE LAW 
oF Sates c. III. 
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that this might yield a further or even final ** basis for prediction. 
The work here ranges from more or less indefinite reference to 
custom (the historical school), or mores (Corbin),°’ through 
rough or more careful canvasses * of business” practice and 
ideology (e.g., Berle, Sturges, Isaacs, Handler, Bogert, Durfee and 
Duffy, Breckenridge, Turner, Douglas, Shanks, Oliphant, and in- 
deed Holmes) to painstaking and detailed studies in which prac- 
tice is much more considered than is any prevailing set of ideas 
about what the practices are (Klaus) or — even—to studies in 
which the concept of “ practice ”’ is itself broken up into behavior- 
sequences presented with careful note of the degree of their fre- 
quency and recurrence, and in which all reference to the actor’s 
own ideas is deprecated or excluded (Moore and Sussman). While 
grouped here together, under one formula, these workers show 
differences in degree and manner of interest in the background- 
ways which range from one pole to the other. Corbin’s main 
interest is the appellate‘case; most of the second group mentioned 
rely on semi-special information and readily available material 
from economics, sociology, etc., with occasional careful studies of 
their own, and carry a strong interest into drafting or counselling 
work; Klaus insists on full canvass of all relevant literature, but- 


56 Moore, An Institutional Approach to the Law of Commercial Banking (1929) 
38 YALE L. J. 703; Moore and Sussman, supra note 38, might be so read; or rather, 
so misread. His study of behavior is not based on a belief that it will by itself 
lead to final results; it is rather (as is the intelligent behaviorist program in psy- 
chology) a “ Let us see how far we can get with this” approach. And it is hard to 
justify a quarrel with that. See Moore and Sussman, supra note 38, at 556-64, esp. 
561. And though prediction should be achieved, there still remains the question of 
Ought —if in no other guise, then as a legislative matter. Compare also L. K. 
Frank, An Institutional Analysis of the Law (1924) 24 Cov. L. Rev. 480 (a mag- 
nificent example of what the outsider can contribute); Moore, Rational Basis of 
Legal Institutions, infra Appendix I; (C) Ketcham, Law as a Body of Subjective 
Rules (1929) 23 Itt. L. Rev. 360. ; 

57 Recently becoming much more specific—see Third Parties as Beneficiaries 
of Contractors’ Surety Bonds (1928) 38 YALE L. J. 1. 

58 Ideals here largely outstrip scholarly achievement. But most realist scholars 
are in their work materially ahead.of what they have printed. It should be noted 
that Douglas’ business failures study, supra note 36, proceeds to a level com- 
parable to Klaus or Moore. 

59 Or practice in criminal law administration, as in the crime surveys; or on 
family matters: Jacops AND ANGELL, A RESEARCH IN Famity LAw (1930) ; Powell 
and Looker, Decedents’ Estates — Illumination from Probate and Tax Records 
(1930) 30 Cot. L. REv. 919. 
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tressed by and viewed in the light of intensive personal investiga~ 
tion; Moore’s canvass and study is so original and thorough in 
technique as to offer as vital and important a contribution to 
ethnology and sociology as to banking practice. This is not one 
“ school ”;-here alone are the germs of many “schools.” 

(vii) Another line of attack, hardly begun, is that on the effect 
of the lawyer on the outcome of cases, as an element in prediction. 
The lawyer in litigation has been the subject thus far only of 
desultory comment.*® Groping approach has been made to the 
counsellor as field general, in the business field: in drafting, and 
in counselling (and so in the building of practices and professional 
understandings which influence court action later), and in the 
strategy of presenting cases in favorable series, settling the un- 
favorable cases, etc.** 

All of the above has focussed on how to tell what appellate 
courts will do, however far afield any new scent may have led the 
individual hunter. But the interest in effects on laymen of what 
the courts will do leads rapidly from this still respectably tradi- 
tional sphere of legal discussion into a series of further inquiries 
whose legal decorum is more dubious. ‘They soon extend far 
beyond what has in recent years been conceived (in regard to the 
developed state) as law at all. I can not stop to consider these 
inquiries in detail. Space presses. Each of the following phases 
could be, and should be, elaborated at least into such a rough 
sketch as the foregoing. Through each would continue to run 
interest in what actually eventuates; interest in accurate descrip- 
tion of what eventuates; interest in attempting, where prediction 
becomes uncertain, some conscious attack on hidden factors whose 
study might lessen the uncertainty; and interest in effects —on 


60 One exception is Sturges, Law’s Delays, Lawyers’ Delays, and Forwarded 
Cases (1928) 12 Minn. L. Rev. 351; cf. Wickser, Bar Associations (1930) 15 
Corn. L. Q. 390. Yet no more vital field exists. Consider merely the effect of 
skilful or dumb-skulled presentation on the growth of case-law. 

61 Something of this in Elizabeth Sanford’s forthcoming THe Unit RULE; 
something in LLEWELLYN, BRAMBLE BusH (1930) c. X; and Frederick, The Trust 
Receipt as Security (1922) 22 Cor. L. Rev. 395, 546, is not only itself a step in 
such a sequence, but esp. at 409 et seg. presents, in the Farmers and Mechanics 
Bank cases, thence to importing, and thence to the automobile line, both materials 
and suggestion for such a study. And see Isaacs, Business Security and Legal 
Security (1923) 37 Harv. L. Rev. 201; (C) Isaacs, How Lawyers Think (1923) 
23 Cor. L. REv. 555. 
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laymen. Finally, insistence that Ought-judgment should be bot- 
tomed on knowledge. And that action should be bottomed on all 
the knowledge that can be got in time to act. 

I. There is first the question of what lower courts and espe- 
cially trial courts are doing, and what relation their doing has to 
the sayings and doings of upper courts and legislatures. 

Here the question has been to begin to find out, to find some 
way, some ways, of getting the hitherto unavailable facts, to find 
some significant way or ways of classifying what business is done, 
how long it takes, how various parts of the procedural machinery 
work. (£.g., Warner, Sunderland, Millar, Clark, Yntema, Mar- 
shall, Oliphant, Douglas, Arnold, Morgan, Frankfurter, Greene, 
and Swazie.) Another attack begins by inquiry not into records, 
but into the processes of trial and their effects on the outcome of 
cases. (Frank, Green.) This, on the civil side, where we have 
(save for memoirs) been wholly in the dark. On the criminal 
side, beginnings lie further back. (Pound, Frankfurter, Moley 
and the Crime Surveys; where lawyers have drawn on the crimi- 
nologists.) All that is really’ clear to date is that until we know 
more here our “ rules ” give us no remote suggestion of what law 
means to persons in the lower income brackets,” and give us mis- 
leading suggestions as to the whole body of cases unappealed. 
Meantime, the techniques of the social sciences are being drawn 
upon and modified to make the work possible.* 

II. There is the question of administrative bodies — not merely 
on the side of administrative law (itself a novel concept recently 
enough — but including all the action which state officials take 
“under the law ” so far as it proves to affect people.** And with 
this we begin departing from the orthodox. To be sure, the prac- 
ticing lawyer today knows his commission as he knows his court. 


62 Little has been done in print to follow up RecrnaLtp Smitu’s path-breaking 
JUSTICE AND THE Poor (1924); but allied is the growing literature on poor man’s 
financing and Bradway’s work. 

63 Especially useful W. Clark, Douglas and Thomas, supra note 36; C. E. Clark, 
Fact Research in Law Administration, infra Appendix I. 

64 One may cite generally Freund, Frankfurter, Henderson, Dickinson, Landis, 
Magill. Also Patterson, THE INSURANCE COMMISSIONER (1927); cf. Stason, 
Judicial Review of Tax Errors—Effect of Failure to Resort to Administrative 
Remedies (1930) 28 Micn. L. Rev. 637. And much of the Crime Survey and 
criminological work fits here. So, e.g., Sheldon Glueck, Fosdick. 
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But the trail thus broken leads into the wilds of government, and 
politics, and queer events in both. 

III. There is the question of legislative regulation — in terms 
of what it means in action, and to whom, not merely in terms of 
what it says. And with that, the question of what goes into pro- 
ducing legislative change — or blocking it °° — especially so far as 
the profession participates therein; legislative history on the 
official record; but as well the background of fact and interest and 
need. And, no less vital, there is the fact-inquiry into areas of 
life where maladjustment capable of legal remedy exists.* 

IV. Finally, and cutting now completely beyond the tradition- 
bounded area of law, there is the matter not of describing or pre- 
dicting the action of officials be they appellate courts, trial 
courts, legislators, administrators — but of describing and predict- 
ing the effects of their action on the laymen of the community.” 


65 See (C) Berle, supra note 51; CHips, LaBor AND CAPITAL IN NATIONAL 
Po.itics (1930). 

66 In general cf. Berle and Weiner in the corporate field; FRANKFURTER AND 
Greene, THe Lasor InyuNcTION (1930); Clark, infra Appendix I; Sunderland. 
In brief, who not, realist or non-realist, who has ever touched facts and found no 
solution in case-law? What the realist offers is only thirst for more facts, better 
gathered, more clearly interpreted. And not selected (though accurate) to point 
an argument. For which reason not all the work just mentioned, despite its value, 
can count as fully “ realistic.” 

67 I quote Felix Cohen: “ In the economic analysis of judicial rules and theories 
much valuable work has been done by Hale, Bonbright, Richberg, Henderson, 
Julius Cohen, Goddard and Weiner, particularly in the field of public utility valua- 
tion. Otherwise there is simply the call for facts, e.g., Weiner, Payment of Dissent- 
ing Stockholders (1927) 27 Cor. L. Rev. 547.” Except that the “ otherwise ” comes 
several lines too soon, I concur im toto. As to the point of difference, before I 
even open the books to search I think, e.g., of Breckenridge, J. M. Clark, J. R. 
Commons, Douglas, Fredericks, Herman Finkelstein, Handler, Kidd, Klaus, Patter- 
son, Radin, Ripley, Roscoe Turner, Vold, Wilbert Ward, all (save Clark and 
Commons) as to work inside the field of private commercial law. 

Such analysis seems to be on the increase. Comparing, e.g., the Cornell Law 
Quarterly, vols. 14-16 with vols. 4-6, and the Michigan Law Review, vols. 27-29 
with vols. 17-19, one finds both reference to facts and analysis of effects of rules of 
private law increasing — not so much in frequency as in scope and care and ob- 
jectivity, and integration into the essential framework of the papers. (On public 
law the older material often rivals the recent; the fact-impetus developed there 
earlier.) Striking in the earlier materials is Rogers, An Account of Some Psycho- 
logical Experiments on the Subject of Trade-Mark Infringement (1919) 18 Micu. 
L. Rev. 75; but perhaps even more striking is that in the later, Billig, What Price 
Bankruptcy: A Plea for “ Friendly Adjustment” (1929) 14 Corn. L. Q. 413 (and 
compare Billig, Extra-Judicial Administration of Insolvent Estates: A Study of 
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“Law” without effect approaches zero in its meaning. To be 
ignorant of its effect is to be ignorant of its meaning. To know 
its effect without study of the persons whom it affects is impos- 
sible. Here the antecedents of court action touch its results. 
To know law, then, to know anything of what is necessary to 
judge or evaluate law, we must proceed into these areas which 
have traditionally been conceived (save by the historical school) 
as not-law. Not only what courts do instead of what courts say, 
but also what difference it makes to anybody that they do it. And 
no sooner does one begin such a study than it becomes clear that 
there can be no broad talk of “law” nor of “the community ”; 
but that it is a question of reaching the particular part of the 
community relevant to some particular part of law. There are 
persons sought to be affected, and persons not sought to be af- 
fected. Of the former, some are not in fact materially affected 
(the gangster-feud); of the latter, some are (depositors in a fail- 
ing bank which the banking laws have not controlled).° There is 
the range of questions as to those legal “ helpful devices ” (cor- 
poration,” contract, lease) designed to make it easier for men to 


Recent Cases (1930) 78 U. or Pa. L. Rev. 293) using figures and more systematic 
approach to facts and effects, dées not stand alone, but stirs up prompt and com- 
petent discussion of his data, not merely of his conclusions; Gamer, On Com- 
paring “ Friendly Adjustment” and Bankruptcy (1930) 16 Corn. L. Q. 35. Com- 
petent discussion is to the single study what the incorporation of a new tool of 
approach into a thinker’s standard working kit is to the insight which once came 
and then was forgotten. Compare my own use of risk-allocation as early as 
1920, Implied Warranties of Wholesomeness Again (1920) 29 YALE L. J. 782, only 
to wholly overlook it in 1922 in a problem that shrieked for its use (Certified 
Altered Checks Under the Negotiable Instruments Law (1922) 31 id. 522) and to 
almost disregard it in two papers in 1923, both in fields where it yields results. 
Supervening Impossibility of Performing Conditions Precedent in the Law of 
Negotiable Paper (1923) 23 Cox. L. Rev. 142; C. I. F. Contracts in American Law 
(1923) 32 Yate L. J. 711. In short I did not have the idea in 1920; I had had 
it then—once. Contrast its consistent employment, wherever it promised help, 
since 1925. It is the growing normality of appeal to facts and of their critical use 
which marks the intrusion of this aspect of realism into the literature. 

68 Further developed in Llewellyn, Law Observance and Law Enforcement 
infra Appendix I. 

69 The literature here is vast. Peculiarly striking Weiner, Conflicting Functions 
of the Upset Price in a Corporate Reorganization (1927) 27 Cor. L. Rev. 132; 
Douglas and Shanks, Insulation from Liability Through Subsidiary Corporations 
(1930) 39 YALE L. J. 193; Posner, Liability of the Trustee Under the Corporate 
Indenture (1928) 42 Harv. L. Rev. 198; Berle, Corporate Powers as Powers in 
Trust (1931) 44 Harv. L. Rev. 1049. 
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get where they want and what they want. There is all the infor- 
mation social scientists have gathered to be explored, in its bear- 
ings on the law. There is all the information they have not been 
interested in gathering, likewise to be explored — but first, to be 
gathered. 

Here are the matters one or another of the new fermenters is 
ploughing into. Even the sketchy citations here are enough to 
make clear that their lines of work organize curiously into a 
whole. 

But again rises the query: are the matters mew? What realist 
knows so little of law or the ways of human thought as to make 
such a claim? Which of the inquiries has not been made, or 
started, or adumbrated in the past? Which of the techniques 
does not rest on our prior culture? New, I repeat, is one thing 
only: the systematic effort to carry one problem through, to carry 
a succession of problems through, to consistently, not occasionally, 
choose the best available technique, to consistently keep descrip- 
tion on the descriptive level, to consistently distinguish the fact 
basis which will feed evaluation from the evaluation which it will 
later feed, to consistently seek all the relevant data one can find 
to add to the haphazard single-life experience, to add to general 
common sense. 

Is it not obvious that —if this be realism — realism is a mass 
of trends in legal work and thinking? (1) They have their com- 
mon core, present to some extent wherever realistic work is done: 
recognition of law as means; recognition of change in society that 
may call for change in law; interest in what happens; interest in 
effects; recognition of the need for effort toward keeping percep- 
tion of the facts uncolored by one’s views on Ought; a distrust 
of the received set of rules and concepts as adequate indications 
of what is happening in the courts; a drive toward narrowing the 
categories of description. (2) They have grown out of the study 
of the action of appellate courts, and that study still remains their 
potent stimulus. Uncertainty in the action of such courts is one 
main problem: to find the why of it; to find means to reduce it, 
where it needs reduction; to find where it needs reduction, where 
expansion. (3) But into the work of lower courts, of administra- 
tive bodies, of legislatures, of the life which lies before and behind 
law, the ferment of investigation spreads. 
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Some one or other of these realistic trends takes up the whole 
time of many; a hundred more participate in them to various 
degrees who yet would scorn the appellation “ realist.” The trends 
are centered in no man, in no coherent group. There is no leader. 
Spokesmen are self-appointed. They speak not for the whole but 
for the work each is himself concerned with — at times with little 
or no thought of the whole, at times with the exaggeration of con- 
troversy or innovation. Yet who should know better than lawyers 
the exaggeration of the controversy; who should have more skill 
than they to limit argument and dictum to the particular issue, to 
read it in the light thereof. One will find, reading thus, little said 
by realistic spokesmen that does not warrant careful pondering. 
Indeed, on careful pondering, one will find little of exaggeration 
in their writing. Meantime, the proof of the pudding: are there 
results? 

There are. They are results, primarily, on the side of the 
descriptive sociology of law discussed thus far. They are big 
with meaning for attack on the field of Ought — either on what 
courts ought to do with existing rules, or on what changes in rules 
are called for. 

Already we have a series, lengthening impressively, of the more 
accurate reformulations of what appellate courts are doing and 
may be expected to do. We are making headway in seeing (not 
just “knowing” without inquiry) what effects their doing has 
on some of the persons interested. We are accumulating some 
knowledge (i.e., more than guesses) on phases of our life as to 
which our law seems out of joint. 

We have, moreover, a first attack upon the realm of the unpre- 
dictable in the actions of courts. That attack suggests strongly 
that one large element in the now incalculable consists in the 
traditional pretense or belief (sometimes the one, sometimes the 
other) that there is no such area of uncertainty, or that it is much 
smaller than it is. To recognize that there are limits of the cer- 
tainty sought by verbalism and deduction, to seek to define those 
limits, is to open the door to that other and far more useful judi- 
cial procedure: conscious seeking, within the limits laid down by 
precedent and statute, for the wise decision. Decisions thus 
reached, within those limits, may fairly be hoped to be more 
certainly predictable than decisions are now — for now no man 
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can tell when the court will, and when it will not, thus seek the 
wise decision, but hide the seeking under words. And not only 
more certain, but what is no whit less important: more just and 
wise (or more frequently just and wise). 

Indeed, the most fascinating result of the realistic effort ap- 
pears as one returns from trial court or the ways of laymen to the 
tradition-hallowed problem of appellate case-law. Criticized by 
those who refuse to disentangle Is and Ought because of their 
supposed deliberate neglect of the normative aspect of law, the 
realists prove the value, for the normative, of temporarily putting 
the normative aside. They return from their excursion into the 


— 


d 
I 
purest description they can manage with a demonstration that the ‘ 
field of free play for Ought in appellate courts is vastly wider I 
than traditional Ought-bound thinking ever had made clear. ( 
This, within the confines of precedent as we have it, within the tr 
limits and on the basis of our present order. Let me summarize y 
the points of the brief: t 
(a) If deduction does not solve cases, but only shows the effect c 
of a given premise; and if there is available a competing but - 
equally authoritative premise that leads to a different conclusion jt 
—then there is a choice in the case; a choice to be justified; a 
choice which can be justified only as a question of policy — for the D 
authoritative tradition speaks with a forked tongue.” oO 
(b) If (i) the possible inductions from one case or a series of w 
cases — even if these cases really had each a single fixed mean- w 
ing — are nonetheless not single, but many; and if (ii) the stand- tk 
ard authoritative techniques “ of dealing with precedent range m 
from limiting the case to its narrowest issue on facts and proce- re 
70 Cf. Radia, The Theory of Judicial Decision: or How Judges Think; Cook, th 
The Utility of Jurisprudence in the Solution of Legal Problems; LLrEwELLyN, THE tu 
BraMBLE Buss cc. IV, V; Franx, LAw AND THE MopEerRN Minn; GREEN, JUDGE AND re 
Jury; Corbin, Contracts for the Benefit of Third Persons; Powell, The Logic and 
Rhetoric of Constitutional Law, all infra Appendix I. See also Radin, supra note a 
36; (C) Dickinson, The Law Behind Law (1929) 29 Cot. L. Rev. 113, 285, 296-99; co 
Brown, supra note 36; Waite, Caveat Emptor and the Judicial Process (1925) to 
25 Co. L. REv. 129. dé 


71 IT mean not those approved by the schoolmen, but those used by authoritative 
courts in dealing with “authority.” On this as on other matters, the rules of the 
schoolmen are to be subjected to the check of fact —here, of what courts do. 
See LLEWELLYN, BraMBLE BusuH (1930) c. IV. Contrast Goodhart, Determining the Th 
Ratio Decidendi of a Case (1930) 40 Yate L. J. 161. inf 
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dure, and even searching the record for a hidden distinguishing 
fact, all the way to giving it the widest meaning the rule expressed 
will allow, or even thrusting under it a principle which was not 
announced in the opinion at all — then the available leeway in 
interpretation of precedent is (relatively to what the older tradi- 
tion has consciously conceived ) nothing less than huge. And only 
policy considerations and the facing of policy considerations can 
justify “interpreting” (making, shaping, drawing conclusions 
from) the relevant body of precedent in one way or in another. 
And — the essence of all— stare decisis has in the past been, 
now is, and must continue to be, a norm of change, and a means 
of change, as well as a norm of staying put, and a means of staying 
put.” The growth of the past has been achieved by “ standing 
on” the decided cases; rarely by overturning them. Let this be 
recognized, and precedent is clearly seen to be a way of change as 
well as a way of refusing to change. Let this be recognized, and 
that peculiar one of the ways of working with precedent which 
consists in blinding the eyes to policy loses the fictitious sanctity 
with which it is now enveloped some of the time: to wit, whenever 
judges for any reason do not wish to look at policy. 

(c) If the classification of raw facts is largely an arbitrary 
process, raw facts having in most doubtful cases the possibility 
of ready classification along a number of lines, “ certainty,” even 
under pure deductive thinking, has not the meaning that people 
who have wanted certainty in law are looking for. The quest of 
this unreal certainty, this certainty unattained in result, is the 
major reason for the self-denying ordinance of judges: their 
refusal to look beyond words to things. Let them once see that 
the “certainty” thus achieved is uncertainty for the non-law- 
tutored layman in his living and dealing, and the way is open to 
reach for /ayman’s certainty-through-law, by seeking for the fair 
or wise outcome, so far as precedent and statute make such out- 
come possible. To see the problem thus is also to open the way 
to conscious discrimination — e.g., between current commercial 
dealings and conveyancing — in which latter the /awyer’s peculiar 


72 See especially Corbin, The Law and the Judges; Contracts for the Benefit of 
Third Persons; Llewellyn, Legal Tradition and Social Science Method; Tulin, all 
infra Appendix I. 
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reliance on formulae may be assumed as of course; whereas in 
the former cause must be shown for making such an assumption. 

Thus, as various of the self-designated realistic spokesmen have 
been shouting: the temporary divorce of Is and Ought brings to 
the reunion a sharper eye, a fuller equipment, a sounder judg- 
ment — even a wider opportunity as to that case-law which tradi- 
tion has painted as peculiarly ridden by the past. That on 
the fact side, as to the peculiar questions, the temporary 
divorce yields no less gratifying results is demonstrated by the 
literature. 

When the matter of program in the normative aspect is raised, 
the answer is: there is none. A likeness of method in approach- 
ing Ought-questions is apparent. If there be, beyond that, general 
lines of fairly wide agreement, they are hardly specific enough to 
mean anything on any given issue. Partly, this derives from dif- 
ferences in temperament and outlook. Partly, it derives from the 
total lack of organization or desire to schoolify among the men 
concerned. But partly, it is due to the range of work involved. 
Business lawyers have some pet Oughts, each in the material he 
has become familiar with; torts lawyers have the like in torts; 
public lawyers in public law. And so it goes. Partly also, the 
lack of programmatic agreement derives from the time and effort 
consumed in getting at facts, either the facts strictly legal or the 
“ foreign” facts bearing on the law. Specialized interests must 
alone spell absence of group-program. Yet some general points 
of view may be hazarded. 

(1) There is fairly general agreement on the importance of per- 
sonnel, and of court organization, as essential to making laws have 
meaning. This both as to triers of fact and as to triers of law. 
There is some tendency, too, to urge specialization of tribunals. 

(2) There is very general agreement on the need for courts to 
face squarely the policy questions in their cases, and use the full 
freedom precedent affords in working toward conclusions that 
seem indicated. There is fairly general agreement that effects 
of rules, so far as known, should be taken account of in making 
or remaking the rules. There is fairly general agreement that 
we need improved machinery for making the facts about such 
effects —or about needs and conditions to be affected by a 


4 
i 
( 
t 
t 
7 
n 
| fi 
D 
A 
pe 
In 
ha 
Mi 
pl: 
thi 
pr 
rez 
fol 
to 


SOME REALISM ABOUT REALISM 1255 


(3) There is a strong tendency to think it wiser to narrow 
rather than to widen the categories in which concepts and rules 
either about judging or for judging are made. 

(4) There is a strong tendency to approach most legal problems 
as problems in allocation of risks,”* and so far as possible, as 
problems of their reduction, and so to insist on the effects of 
rules on parties who not only are not in court, but are not fairly 
represented by the parties who are in court. To approach not 
only tort but business matters, in a word, as matters of general 
policy. 

And so I close as I began. What is there novel here? * In the 
ideas, nothing. In the sustained attempt to make one or another 
of them fruitful, much. In the narrowness of fact-category 
together with the wide range of fact-inquiry, much. In the tech- 
nique availed of, much— for lawyers. But let this be noted — 
for the summary above runs so largely to the purely descriptive 
side: When writers of realistic inclination are writing in general, 
they are bound to stress the need of more accurate description, 
of Is and not of Ought. There lies the common ground of their 


thinking; there lies the area of new and puzzling development. 
There lies the point of discrimination which they must drive home. 
To get perspective on their stand about ethically normative 
matters one must pick up the work of each man in his special 
field of work. There one will find no lack of interest or effort 


73 E.g., Patterson, The Apportionment of Business Risks Through Legal 
Devices; Douglas, Vicarious Liability and Administration of Risk, both infra 
Appendix I. See also Isaacs, supra note 61. Contrast Breckenridge and Llewellyn 
(1922) 31 Yate L. J. 522 with Breckenridge, The Negotiability of Postdated Checks 
(1929) 38 YALE L. J. 1063, and LLEWELLYN, CASES AND MATERIALS ON THE LAW 
or SALEs (1930). Or Corbin’s earlier work with his article supra note 57. Com- 
pare the work of Green, Y. B. Smith, Turner, Weiner; BranNAN, NEGOTIABLE 
INSTRUMENTS LAw (Chafee’s ed. 1926) 572; Clark’s conception of procedural 
handicapping. Cope PLEADING (1928) ; Holmes, as usual, set the mark. THe Com- 
mon Law (1881) cc. VIII, TX. 

74 Reports Felix Cohen: “ Pound can be cited for all the planks for the realistic 
platform —and against many of them.” My unchecked memory would endorse 
this (save for the rigorous temporary severance of Is and Ought?). But it is also 
probably true (perhaps in lesser degree because they have written less) of most 
realists who did not happen to be laid and hatched by other realists. Our good 
fortune is that the world we live in is neither static, nor, as to those who people it, 
too consistent. 
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toward improvement in the law. As to whether change is called 
for, on any given point of our law, and if so, how much change, 
and in what direction, there is no agreement. Why should there 
be? A group philosophy or program, a group credo of social 
welfare, these realists have not. They are not a group. 


Karl N. Llewellyn. 


Cotums1a Law ScHoot. 
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APPENDIX I 
BIBLIOGRAPHY: THE LITERATURE CANVASSED FOR THE TEST 


BrincHaM, W.: What is the Law? (1912) 11 Micu. L. Rev. 1; Science and 
the Law (1913) 25 GREEN Bac 162; Legal Philosophy and the Law (1914) 
g Inu. L. REv. 98; The Nature and Importance of Legal Possession (1915) 
13 Micu. L. Rev. 535. 


Cuark, C. E.: Relations, Legal and Other (1922) 5 Inu. L. J. 26; The Code 
Cause of Action (1924) 33 YALE L. J. 817; Fact Research in Law Admin- 
istration (1928) 2 CoNnN. Bar J. 211; New Types of Legal Research (June 
30, 1929) Burrato Datty L. J.; Some of the Facts of Law Administration 
in Connecticut (1929) 3 CONN. Bar J. 161; Methods of Legal Reform (1929) 
36 W. Va. L. Q. 106; Legal Education aud Research at Yale (March 7, 1930) 
Yate AtuM. WEEKLY; Present Status of Judicial Statistics (Oct. 1930) 14 
J. Am. Soc. 84. 


Cook, W. W.: The Alienability of Choses in Action (1916) 29 Harv. L. 
Rev. 816; The Alienability of Choses in Action: A Reply to Professor 
Williston (1917) 30 id. 449; Privileges of Labor Unions in the Struggle for 
Life (1918) 27 YALE L. J. 779; Hohfeld’s Contributions to the Science 
of Law (1919) 28 id. 721; The Utility of Jurisprudence in the Solution of 
Legal Problems in 5 Lectures ON LEGAL Topics, ASSOCIATION OF THE BAR 
OF THE City or New York (1923-24) 335; The Logical and Legal Bases of 
the Conflict of Laws (1924) 33 YALE L. J. 457; Scientific Method and the 
Law (1927) 15 JoHNs Hop. Atum. Mac. 213; The Jurisdiction of Sovereign 
States and the Conflict of Laws (1931) 31 Cot. L. Rev. 368; Book Review 


(1931) 31 id. 725: 


Corsin, A. L.: The Law and the Judges (New ser. 1914) 3 YALE REV. 
234; Legal Analysis and Terminology (1919) 29 YALE L. J. 163; Jural Rela- 
tions and Their Classification (1921) 30 YALE L. J. 226; Democracy and Edu- 
cation for the Bar (1921) 19 Proc. Am. L. S. Ass’n 143; Book Review (1928) 
38 YALE L. J. 270; Third Parties as Beneficiaries of Contractors’ Surety 
Bonds (1928) 38 id. 1; The Restatement of the Common Law by the Ameri- 
can Law Institute (1929) 15 Iowa L. REv. 19; Contracts for the Benefit of 
Third Persons (1930) 46 L. Q. REv. 12. 


Dovetas, W. O.: Vicarious Liability and Administration of Risk (1929) 
38 YALE L. J. 584, 720; (with C. M. Shanks) Jnsulation from Liability 


Through Subsidiary Corporations (1929) 39 YALE L. J. 193; (with Wm. 
Clark and D. S. Thomas) The Business Failures Project —A Problem in 


Methodology (1930) 39 YALE L. J. 1013. 
Francis, J.: Domicil of a Corporation (1929) 38 YALE L. J. 335. 


Frank, J.: Law AND THE Mopern Minp (1930); Book Review (1931) 40 
Yate L. J. 
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GREEN, L.: Book Review (1929) 38 YALE L. J. 402. JupDGE AND Jury 
(1930). 


HurcHEson, Jr., J. C.: The Judgment Intuitive: — The Function of the 
“ Hunch” in Judicial Decision (1929) 14 Corn. L. Q. 274. 


Kaus, S.: Sale, Agency and Price Maintenance (1928) 28 Cot. L. REv. 
312, 441; Book Review (1928) 28 id. 991; Jdentification of the Holder and 
Tender of Receipt on the Counter Presentation of Checks (1929) 13 MINN. 
L. Rev. 281; Jntroduction to Ex Parte MILuicAN (1929); Introduction 
to PeopteE v. MoLineux (1929); Book Review (1930) 30 Cor. L. Rev. 
1220. 


LLEWELLYN, K. N.: Free Speech in Time of Peace (1920) 29 YALE L. J. 
337; Implied Warranties of Wholesomeness Again (1920) 29 id. 782; C. I. F. 
Contracts in American Law (1923) 32 id. 711; The Effect of Legal Institutions 
on Economics (1925) 15 Am. Econ. REv. 665; Book Review (1926) 40 Harv. 
L. Rev. 142; Law Observance and Law Enforcement, PROCEEDINGS 
NATIONAL CONFERENCE SOCIAL Work (1928) 127; A Realistic Jurisprudence 
— The Next Step (1930) 30 Cov. L. Rev. 431; The Conditions for and the 
Aims and Methods of Legal Research (1930) Am. L. S. Rev.; CASES AND 
MATERIALS ON THE Law OF SALES (1930); THE BRAMBLE BusH (1930); Law 
and the Modern Mind: A Symposium: Legal Illusion (1931) 31 Cov. L. Rev. 
82; What Price Contract? — An Essay in Perspective (1931) 40 YALE L. J. 
704; Legal Tradition and Social Science Method in Essays oN RESEARCH IN 
THE SOCIAL SCIENCES (1931). 


LorENZEN, E. G.: The Renvoi Doctrine in the Conflict of Laws — Meaning 
of “ the Law of a Country” (1918) 27 YALE L. J. 509; Causa and Considera- 
tion in the Law of Contracts (1919) 28 id. 621; The Theory of Qualifications 
and the Conflict of Laws (1920) 20 Cor. L. REv. 247; The Statute of Frauds 
and the Conflict of Laws (1923) 32 YALE L. J. 311; Territoriality, Public 
Policy and the Conflict of Laws (1924) 33 id. 736. ' 


Moore, U.: Rational Basis of Legal Institutions (1923) 23 Cov. L. REv. 
609; (with Hope) Am Institutional Approach to the Law of Commercial 
Banking (1929) 38 YALE L. J. 703; (with Sussman) Legal and Institutional 
Methods Applied to the Debiting of Direct Discounts (1931) 40 id. 381, 


555, 752, 928. 


OurpHANT, H.: Mutuality of Obligation in Bilateral Contracts at Law 
(1925) 25 Cox. L. Rev. 705; (1928) 28 id. 997; Trade Associations and the 
Law (1926) 26 id. 381; A Return to Stare Decisis (1928) 14 A. B. A. J. 71, 
159; (with Hewitt) Jntroduction to RuerF, FROM THE PHYSICAL TO THE 
SocraAL SCIENCES (1929). 


Patterson, E. W.: The Apportionment of Business Risks Through Legal 
Devices (1924) 24 Cox. L. REv. 335; Equitable Relief for Unilateral Mistake 
(1928) 28 id. 859; The Transfer of Insured Property in German and in 
American Law (1929) 29 id. 691; Can Law be Scientific? (1930) 25 Itt. L. 
Rev. 121; (with McIntyre) Unsecured Creditors’ Insurance (1931) 31 CoL. 
L. Rev. 212; Hedging and Wagering on Produce Exchanges (1931) 40 YALE 
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PoweELL, T. R.: The Study of Moral Judgments by the Case Method 
(1913) 10 J. Putt. Psycu. 484; Law as a University Study (1917) 19 Cot. 
U. Q. 106; Law as a Cultural Study (1917) 4 Am. L. S. REv. 330; The Nature 
of a Patent Right (1917) 17 Cov. L. Rev. 663; The.Logic and ‘Rhetoric of 
Constitutional Law (1918) 15 J. Putt. Psycu. 645; The Changing Law of 
Foreign Corporations (1918) 33 Pov. Sct. Q. 549; How Philosophers May 
be Useful to Society (1921) 31 Int. J. Eruics 289; The Business Situs of 
Credits (1922) 28 W. Va. L. Q. 89; An Imaginary Judicial Opinion (1931) 
44 Harv. L. REv. 889. 


Rapin, M.: The Disseisin of Chattels: The Title of a Thief (1923) 11 
Cautr. L. Rev. 259; The Theory of Judicial Decision: Or How Judges Think 
(1925) 11 A. B. A. J. 357; Scientific Method and the Law (1931) 19 CALIF. 
L. Rev. 164; Legal Realism (1931) 31 Cov. L. REv. 824. 


Sturces, W. A.: Unincorporated Associations as Parties to Actions (1924) 
33 YALE L. J. 383; Commercial Arbitration or Court Application of Common 
Law Rules of Marketing (1925) 34 id. 480; Book Review (1926) 35 id. 776; 
Book Review (1927) 40 Harv. L. Rev. 510; (with S. O. Clark) Legal Theory 
and Real Property Mortgages (1928) 37 YALE L. J. 691. 


Tuutn, L. A.: The Role of Penalties in Criminal Law (1928) 37 YALE 
L. J. 1048. 


Yntema, H. E.: The Hornbook Method and the Conflict of Laws (1928) 
37 YALE L. J. 468; Book Review (1929) 39 id. 140; The Purview of Research 
in the Administration of Justice (1931) 16 Iowa L. REv. 337; Mr. Justice 
Holmes’ View of Legal Science (1931) 40 YALE L. J. 696; The Rational 
Basis of Legal Science (1931) 31 Cot. L. REV. 925. 
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APPENDIX II 
DETAILED RESULTS OF THE INVESTIGATION 


This appendix includes the results of the investigation concerning points 1, 10, 
and 11 only. An account as to the other ten points similar to that on point 11 
(i.e., including detailed quotations) was also compiled and submitted. Unfortu- 
nately the space reserved at the author’s request was insufficient to permit its pub- 
lication. The portion here printed was selected at the author’s suggestion as ex- 
emplifying the method of investigation. For full citations of the writings listed 
see Appendix I, supra. — Ed. 

As printed, the paper, thanks to the Editor’s courtesy, already materially exceeds 
the space I had asked for. The choice of points 1 and 10 was therefore dictated by 
their comparative brevity; that of 11 by its importance and representative char- 
acter. The unprinted results are available to any one interested in obtaining them 
from me.— K.N.L. 


Point 1 


Pound, supra note 1, at 704-05: “ Another mode of approach to juris- 
prudence, often asserted to be the one path to reality, is psychological. Psy- 
chological exposure of the réle of reason in human behavior, of the extent 
to which so-called reasons come after action as explanations instead of before 
action as determining factors, has made a profound impression upon the 
rising generation of jurists.” (Italics ours). 

Pound, supra note 1, at 706: “ Nor is the psychological neo-realism of the 
moment wholly emancipated from the a priori dogmatism with which it 
reproaches older types of juristic thought. Much of it consists in setting 
forth what it seems the course of judicial action or juristic thinking must 
be, in the light of some current psychological dogma, rather than investigation 
of recorded judicial experience and juristic development thereof in order to 
see what they reveal.” (Italics ours). 

Interpretation. Exactly what these passages may mean we do not know. 
We gather, however, certain fairly clear elements: (1) The rising generation of 
jurists are deeply impressed by the theory of rationalization. (2) The theory 
is largely accepted a priori, and unchecked by investigation of recorded 
judicial experience. 

That the theory of rationalization is very widely used, is clear. Our evi- 
dence centers on the proposition numbered 2: the failure to check that theory 
by investigation, or its acceptance as dogmatically given. We cite pertinent 
instances where writers who have written about rationalization have printed 
such an investigation of recorded judicial experience with reference to what 
it reveals. The citation in parenthesis is of a theoretical setting forth of the 
process of decision along lines akin to the theory of rationalization. 

BincHAM, W.: (all the works cited): None located. 

Cook, W. W.: (Scientific Method and the Law 231); Privileges of Labor 
Unions in the Struggle for Life; The Logical and Legal Bases of the Conflict 
of Laws 470 et seq.; cf. The Utility of Jurisprudence in the Solution of 
Legal Problems. 

Corsin, A. L.: (The Law and the Judges); Contracts for the Benefit of 
Third Persons. 

Francis, J.: (Domicil of a Corporation 335 et seq.); none located. 
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FRANK, J.: (LAW AND THE Mopern Minp c. III; 104-05, and through- 
out); see ibid. at 110, 144-47, 170-01, calling for such testing; and c. XII, 
making a beginning at investigation. 

GREEN, L.: (JUDGE AND JuRY passim) ; ibid. passim. 

HutcuHeson, J. C.: (The Judgment Intuitive—The Function of the 
“ Hunch” in Judicial Decisions) ; ibid. passim. 

Kaus, S.: (/ntroduction to Ex Parte MILLIGAN 54 et seq.); Sale, Agency 
and Price Maintenance. 

LLEWELLYN, K. N.: (THE BRAMBLE BusH cc. II-V); CAsEs AND MATE- 
RIALS ON THE LAw OF SALES 336, 341-42, 573; PRAJUDIZIENRECHT u. RECHT- 
SPRECHUNG IN AMERIKA. 

Moore, U.: (with Sussman, Legal and Institutional Methods Applied to 
the Debiting of Direct Discounts 561, 566-67); ibid. at 381 et seq. 

O.rPHANT, H.: (with Hewitt, Jntroduction to RuEFF, FROM THE PHYSICAL 
TO THE SocrAL ScreNcES); Trade Associations and the Law. 

PATTERSON, E. W.: (Can Law be Scientific? 135); The Apportionment of 
Business Risks Through Legal Devices; Hedging and Wagering on Produce 
Exchanges. 

PowELL, T. R.: (The Logic and Rhetoric of Constitutional Law passim) ; 
The Business Situs of Credits. 

Rapin, M.: (The Theory of Judicial Decision: Or How Judges Think); 
Statutory Interpretation (1930) 43 Harv. L. Rev. 863. 

Sturces, W. A.: (Unincorporated Associations as Parties to Actions 397); 
ibid.; with S. O. Clark, Legal Theory and Real Property Mortgages. 

Tun, L. A.: (The Role of Penalties in Criminal Law 1059), but the paper 
itself builds the foundation. 

Yntema, H. E.: (The Hornbook Method and the Conflict of Laws 480 
et seq.); none located; the Ohio Study may be considered pertinent. 

In addition we note as pertinent studies: Douglas, Vicarious Liability and 
Administration of Risk; Lorenzen, Territoriality, Public Policy and the Con- 
flict of Laws, though no full theoretical discussion of the judicial process by 
these writers has been located. We recall nothing by Clark in either field; 
he has worked in both. 

Summary: (a) Supporting: Perhaps Bingham, Francis, Yntema: 3; (b) 
Colorable: None; (c) Negating: 16; (d) No evidence noted: 1. 


Point 10 


Pound, supra note 1, at 708: “ Many of the new juristic realists conceive 
of law as a body of devices for the purposes of business instead of as a body 
of means toward general social ends. They put the whole emphasis on the 
exigencies of one phase of the economic order. To them the significant feature 
of law is as a body of devices for enabling business and industry to achieve 
certain purposes. They give us a juristic version of what I have called the 
entrepreneur attitude toward law .. . this program of means of enabling 
a organizations to function and business plans to go forward.” (Italics 
ours). 

Interpretation. We understand this passage to attribute to many of the 
realists (1) an exclusive interest in the business aspects of law; (2) such an 
interest from the standpoint of the enterpriser, as distinguished from such 
an interest from the standpoint of society as a whole. 

Features of negation will be found (a) in non-business interests; (b) in 
an interest in business or industrial problems from the angle of social policy 
and critique of the law with an eye to making business or industry serve 
general needs. We set on one side the non-business lawyers in the group 
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under consideration, as not being contemplated: Bingham, Clark, Cook, Green, 
Hutcheson, Lorenzen, Powell, Radin, Tulin, Yntema. The material cited 
under Appendix I is enough to show the inapplicability of the description to 
them. As to the business lawyers, the test is in whether they have done work 
which does not fit the description. 

Corbin in Contracts for the Benefit of Third Persons is as much concerned 
with beneficiaries inside the family as Third Parties as Beneficiaries of Con- 
tractor’s Surety Bonds, is with business; and the latter takes (as always) the 
base-line of policy-judgment of not the enterpriser, but the public interest. 
Cf. The Law and the Judges. Douglas, in all three works. cited, is concerned 
expressly and persistently with the social bearings of the problems. Francis 
(Domicil of a Corporation) manifests a major interest in jurisprudence, but 
does not touch: general policy; neither does that paper support the Dean’s 
position. Frank’s whole zeal is for justice and the improvement of its 
administration. Klaus in /ntroduction to Ex PARTE MILLIGAN, /ntroduction 
to PEOPLE v. MOLINEUx is engaged in the study of constitutional and criminal 
law. Llewellyn (Free Speech in Time of Peace; Law Observance and Law 
Enforcement; THE BRAMBLE BusH cc. VIII, X; What Price Contract? — 
An Essay in Perspective) seems hardly bound to the enterpriser point of 
view. Moore (The Rational Basis of Legal Institutions; with Rosenberg and 
Klaus supervising editor of the AMERICAN TRIALS) carries his interests into 
cultural anthropology, applied to law; but in most of his work stresses 
investigation of practice, with the suggestion that norms of (not for) decision 
will derive from norms of action. Oliphant (Trade Associations and the 
Law 383; A Return to Stare Decisis 160, drawing in family, political, con- 
stitutional and law administration questions) displays interests both wider 
than business and critical of the enterpriser. Patterson (Equitable Relief 
for Unilateral Mistake 880) remarks: “ Except on @ priori grounds it is 
difficult to see why only economic behavior is significant, though such is the 
inference to be drawn from the decisions,” and ranges in Can Law Be 
Scientific? and THE INsuRANCE COMMISSIONER (1927) into control over 
business. Sturges may lend color to the Dean’s position. 

Of the ten commercial lawyers in our group, one (Sturges) may support; 
one (Moore) may give colorable support; one (Francis) shows nothing to 
sustain the Dean’s positive allegation; and seven, though some of their 
specialized work in the business field has proceeded on business premises, 
have definitely shown their wider-than-enterpriser point of view. 


Point 11 


Pound, supra note 1, at 697: “ After the actualities of the legal order have 
been observed and recorded, it remains to do something with them.” 

“Let it be repeated. Faithful portrayal of what courts and law makers 
and jurists do is not the whole task of a science of law.”1 Jd. at 700. 


1 This limitation to what is printed in the man’s own name leads to curious 
results, in some cases: Cf. the omission of Oliphant’s interest in family law (some- 
what noted, Jacops AND ANGELL, A RESEARCH IN Famity Law (1930) 8) and in 
procedural reform (pending studies); or of Moore’s work on the Committee on 
Amendment of the law. 


1 The central position that “ faithful portrayal of what courts and law makers 
and jurists do is not the whole task of a science of law,” needs definition at three 
points. (1) Most realists would insist on extending the portrayal beyond these 
officials into both the societal background and the societal effects of their action. 
(2) Most realists would insist upon the need for “ significantly ” classifying and 
arranging descriptive material and for a constant quest for regularities, sequences, 
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“ They [statistics] are expected also to show how justice must (in a 
psychological sense) be administered, and so to dispense with the question 
how it ought to be administered. . . . Inclined to seek exactness by exclud- 
ing this hard problem [of Ought] from jurisprudence altogether.” Jd. at 703. 

Interpretation. We understand the above passages and the tone of the 
Dean’s article as a whole to indicate that the realists are intent upon de- 
scription of the actualities of law to the substantial exclusion of interest in 
determining what Ought to be done by way of law. 

(a) Supporting: None. 

(b) Colorable: Corsin, Contracts for the Benefit of Third Persons 13: “In 
so far as there # uniformity in decision and application there is law. .. . 
The rules are méréely a statement of the uniformity of the stream.” 

Book Review (1928) 38 YALE L. J. 270: “ The judges’ uniformities of 
action constitute the ‘principles’ of which that law is composed.” But 
see Corbin’s work in restating the law for the American Law Institute, and 
the tone and emphasis of any of his writings. E.g., Third Parties as Bene- 
ficiaries of Contractors’ Surety Bonds 15: “The words reasonably permit it, 
and sotial policy approves it.” (Italics ours.) See especially The Law and 
the Judges, in regard to the wilful judge. Rebutted. 

LLEWELLYN: Afterglow of such a paper as A Realistic Jurisprudence — 
The Next Step, insisting on the study of facts as the center of needed work. 
(But cf. ibid. at 442, 446, 463, n.12.) The Conditions for and the Aims and 
Methods of Legal Research 670: “ So often in the past, such results have in 
due course made affairs more manageable than before. That, however, is as 
little an immediate concern of the scientist as is the dogmatic or moral ‘ right- 
ness’ or ‘ wrongness’ of the phenomena he is observing.” But surely the 
emphasis here is on “ immediate.” And compare ibid. at 671: “ [Lawyer or 
legal scientist] will do well in his research and his action to mark off what he 
knows from what he believes, to separate his legal science from his legal 
prudence .. .” with the note: “... Of course, too, a technical expert 
sometimes develops peculiar intuitions for policy in his field. Both these 
matters are so clear and familiar as to require no emphasis.” And compare 
the material cited below. Rebutted. 

OurpHANT, A Return to Stare Decisis 73: “One can embrace skeptical 
empiricism as a method of work without embracing it as a philosophy of life.” 

“ Unless the common law is to be capricious, it must lag a bit. It must lag 
enough for the fitful actions of men to disclose trends of customary practice.” 
Id. at 76. Even if this passage be not read as expressing a normative judg- 
ment, see the whole tone of Trade Associations and the Law, and of Mutuality 
of Obligation in Bilateral Contracts at Law, e.g., at 1005, n.16, 1000, n.8: 
“The writer is opposed to the proposed Uniform Obligations Act, which he 
believes is a rash over-generalization in the opposite direction since it over- 
looks the beneficent effects of the doctrine of consideration one of which is 


“ causal relations,” in the phenomena observed. (3) Many, if not most, would 
urge that the science of law, as distinct from either the practical art or the relevant 
social philosophy (both of which we understand the Dean to include in “ science ”), 
would not be concerned with ethical evaluations, but at the most with evaluations 
of the adequacy of particular means to achieve ends either assumed or given. 
Resulting propositions would take a form similar to this: if X be the end sought, 
the legal rule or institution Y is (or is not) reasonably adapted to its accomplish- 
ment. The philosophy would wrestle with the desirability of the end X; and the 
art would wrestle with what to do next, pending disputes of philosophers and in- 
quiries of scientists. 

We do not, however, understand the Dean to be addressing himself here to these 
issues. And our concern is to test whether the implication that realists are not 
concerned with what ideals and objectives in the law should be, will hold. 
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that it acts as a check upon over-reaching by those possessing superior bar- 
gaining power.” See also A Return to Stare Decisis 159: “ The decision of 
a particular case by a thoughtful scholar is to be preferred to that by a 
poorly trained judge... .” Rebutted. 

(c) Negating: * Kiaus: Identification of the Holder and Tender of Receipt 
on the Counter Presentation of Checks 283: “ What standard pattern of 
conduct on the part of banks do we desire to set up? The second question, 
what are the sanctions, legal or non-legal, direct or non-direct, which under 
? Samm e it is best to impose in order to enforce the standard 
chosen?’ 

Rapin, Legal Realism (1931) 31 Cox. L. Rev. 825: “ They cannot be 
realists unless they are well aware either as judges or a$ critics of judges, 
that the business of judgment is to decide between a better and a worse 
readjustment of the human relations disturbed by an event, and that the 
terms better or worse imply an evaluation and a standard.” 

YntemA, The Rational Basis of Legal Science (1931) 31 Cou. L. REV. 925, 
935: “ The scientific movement in law in this country is obscured by its 
empirical devices, if there be not seen beneath them the quest of science to 
ascertain justice.” Book Review 142. 

Summary: (a) Supporting: None; (b) Colorable: (i) Unrebutted: None; 
(ii) Rebutted: 3; (c) Negating: 17; (d) No evidence noted: None. 


2 Compare also in negation: Bingham, What is the Law? 93; Cook, especially 
The Logical and Legal Bases of the Conflict of Laws 463, 467, 480, 488; Scientific 
Method and the Law 231; Douglas, Vicarious Liability and Administration of 
Risk 584-85, 594, 598; Frank, Law AND THE Mopern Minp 119, 134, 168, 243, 
281; Green, JUDGE AND Jury 225; Hutcheson, The Judgment Intuitive —The 
Function of the “Hunch” in Judicial Decisions passim; Klaus, Sale, Agency and 
Price Maintenance 333; Moore, The Rational Basis of Legal Institutions 611, 612; 
An Institutional Approach to the Law of Commercial Banking 703 (‘‘ The central 
problem ”’) ; Patterson, Hedging and Wagering on Produce Exchanges 877, 879, 884; 
The Transfer of Insured Property in German and American Law 234; The Appor- 
tionment of Business Risks Through Legal Devices 359; Powell, The Study of Moral 
Judgments by the Case Method 484, 493; Law as a Cultural Study passim; Law 
as a University Study 121; The Business Situs of Credits 19 et seq.; Sturges, 
Commercial Arbitration or Court Application of Common Law Rules of Marketing 
passim; Unincorporated Associations as Parties to Actions passim; Llewellyn, Free 
Speech in Time of Peace; What Price Contract — An Essay in Perspective 732, 733; 
A Realist Jurisprudence — The Next Step 446, n.12, 463, 477; CASES AND MATERIALS 
ON THE Law oF Sates; The Effect of Legal Institutions on Economics 670, 674, 676; 
Clark, Cope PLEADING passim; Lorenzen, The Statute of Frauds and the Conflict 
of Laws 311, 324, 327, 334, 337, Causa and Consideration in the Law of Contracts 
643; Tulin, The Role of Penalties in Criminal Law 1052, 1059, 1069. It does not 
follow from the specific citations that the major emphasis of all of these men either 
in their writing or in their doing rests on the side of ethical evaluation or reform. 
In any particular case or paper the emphasis for the moment is often upon the 
work of getting the facts straight, a necessary preliminary to intelligent critique. 
What is contended is that within the limits consistent with specialization of effort 
each of them has demonstrated his awareness of, and interest in, such problems. 

See also Francis, Do Some of the Major Postulates of the Law of Bills and 
Notes Need Re-examination (1928) 14 Corn. L. Q. 41. 
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PERSONAL LIABILITY FOR PROPERTY AND INHERITANCE TAXES. — 
Dewey v. Des Moines* has been said to stand for the broad preposition 
that a state can under no circumstances subject a non-resident to an 


1 173 U. S. 193 (1899). The taxpayer, a non-resident, received no notice of a 
betterment assessment imposed by the city of Des Moines. He sought an injunction 
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obligation for taxes which will be enforceable in personam.? This inter- 
pretation seems to be based on the theory that since a tax is traditionally 
differentiated from a debt,* and since the imposition of personal liability 
for a tax involves the establishment of a relation between the state’s 
taxing power and the individual, it is circumscribed by the jurisdictional 
limitations which apply to poll taxes; * that a poll tax can be levied only 
by the domiciliary state; ° and that personal liability can accordingly be 
imposed only on residents. But this theory, neatly logical as it is, has 
been rejected by most state courts. Whenever the question has been 
squarely presented to them, they have held that the non-resident taxpayer 
can be made personally liable if he has been served with process within 
the taxing state.© They assume that the problem is the same as though 


in an, Iowa court, alleging defects in the assessment. The court denied his request 
and entered a judgment in personam against him on a counterclaim for the amount 
of the tax. These proceedings were as though on demurrer, without investigation 
into the facts of the assessment. The state supreme court’s affirmance of this 
decision was reversed by the United States Supreme Court as violative of the 
Fourteenth Amendment. Accord: Winchester v. Stockwell, 75 N. H. 322, 74 Atl. 
249 (1909) ; New York v. McLean, 170 N. Y. 374, 63 N. E. 380 (1902). 

2 See New York v. McLean, supra note 1, at 383, 63 N. E. at 382; Matter of 
Maltbie v. Lobsitz Mills Co., 223 N. Y. 227, 234, 119 N. E. 389, 391 (1918); 
3 Cootey, TAxaTIon (4th ed. 1924) § 1333; Beale, Jurisdiction to Tax (1919) 32 
Harv. L. Rev. 587, 589-90; Note (1929) 29 Cor. L. Rev. 782, 784, n.17. It is not 
in every instance clear whether these expressions are due to carelessly unqualified 
language or to a real belief that Dewey v. Des Moines should not in principle be 
limited to its exact facts. 

3 A personal action for taxes will not ordinarily be entertained unless there is 
specific statutory authorization. Plymouth County v. Moore, 114 Iowa 700, 87 
N. W. 662 (1901) ; Borough of Wrightstown v. Salvation Army, 97 N. J. L. 89, 123 
Atl. 607 (1922) ; see 3 CooLey, TAXATION §§ 1327-31; Notes (1895) 42 Am. St. REP. 
655; (1913) 41 L. R. A. (N.S.) 730. Contra: State v. Georgia Co., 112 N. C. 34, 
17 S. E. 10 (1893) (creditor’s bill in equity) ; cf. United States v. Chamberlain, 219 
U. S. 250 (1911). Imprisonment for failure to pay taxes does not violate consti- 
tutional provisions against imprisonment for debt. Charleston v. Oliver, 16 S. C. 
47 (1881); cf. Palmer v. McMahon, 133 U. S. 660, 669 (1890). 

4 That is, the subject of the tax becomes the taxpayer’s person, though it may be 
measured by property. To say that the formal distinction between the subject of 
a tax and its means of measurement is out of date in the fields of property and 
inheritance taxation does not adequately dispose of the theory. Cases like Frick v. 
Pennsylvania, 268 U. S. 473 (1925), though exemplifying a different attitude, are 
not conclusive, since they indicate no more than that the formal distinction can not 
of itself validate a tax otherwise invalid. And the distinction still has vitality in 
other fields. Cf., e.g., Note (1931) 44 Harv. L. REv. 829, 831. 

5 This minor premise can no longer be supported. But prior to Haavik v. 
Alaska Packers’ Ass’n, 263 U. S. 510 (1924), infra note 10, it was probably the 
understanding of most state courts that only domiciliaries could be subjected to a 
poll tax. However, the cases are all distinguishable as deciding no more than a 
question of statutory construction. See Beale, The Progress of the Law, 1923- 
1924: Taxation (1925) 38 Harv. L. Rev. 281, 283, n.13; Note (1895) 29 L. R. A. 
404; cf. Note (1928) 53 A. L. R. 1394. It is significant that, while “ residence ” and 
like words have universally been taken to mean domicil in tax statutes so long as 
the question was interstate, a construction of them as equivalent to “place of 
abode ” has occasionally been adopted when the only question was an intersectional 
one within the taxing state. Smith v. Union County, 178 Ark. 540, 11 S. W.(2d) 
455 (1928); Woodard v. Isham, 43 Vt. 123 (1870). 

6 Greenbaum v. Commonwealth, 147 Ky. 450, 144 S. W. 45 (1912); Collector 
of Taxes v. Rising Sun Street Lighting Corp., 229 Mass. 494, 118 N. E. 871 (1918) 
(foreign corporation); State v. Baker, 289 Pac. 801 (N. M. 1930), appeal dis- 
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the plaintiff were a private person, and that the jurisdictional defect in 
Dewey v. Des Moines arose wholly out of the state’s inability to compel 
the taxpayer’s attendance at a determinative judicial hearing.’ 

The course of decisions in the Supreme Court leads one to believe that 
there too this latter interpretation will be adopted. Because the Court 
has chosen to attack excessive exercise of the taxing power by limiting 
the states’ jurisdiction to levy property and inheritance taxes,® it is not 
so likely to curb attempts at their enforcement. And a few cases have 
less speculative significance. Haavik v. Alaska Packers’ Ass’n*® shows 
that a poll tax may be imposed on a non-resident who has been 
within the state ** during an appreciable portion of the taxing period. 
The principal merit of a rule requiring domicil whenever a tax has been 
given personal implications is the simplicity of its uniform application. 
The exception established by the Haavik case therefore militates as 
strongly against the soundness of a requirement of domicil as it does 
against its uniformity.** More analogous still is the case of Scottish 


missed for want of jurisdiction and certiorari denied, 51 Sup. Ct. 105 (1930). 
Reliance is often placed on a dictum in Bristol v. Washington County, 177 U. S. 
133, 146 (1900): “ What was ruled there [in Dewey v. Des Moines] was that a 
citizen of one State cannot be ‘cast in a personal judgment in another State... , 
without service on him, or voluntary appearance, or some action on his part 
amounting to consent to the jurisdiction.” Of course the taxpayer must be given 
full opportunity to be heard. Note the emphasis on this factor in the Greenbaum 
and Baker cases. Prior to Dewey v. Des Moines few courts would have perceived 
any constitutional obstacles to the imposition of personal liability. Cf. Inhabitants 
of Hartland v. Church, 47 Me. 169 (1859); Rising v. Granger, 1 Mass. 47 (1804). 

7 They are usually content to distinguish Dewey v. Des Moines. But cf. State 
v. Baker, supra note 6, where the court emphasizes the voluntary ownership of 
property within the taxing state. It is true that on principles of conflict of laws 
this should give the taxing state power to create ordinary rights and obligations in 
personam arising out of such ownership. Cf. Conriicr or Laws RESTATEMENT 
(Am. L. Inst. 1930) §§ 48, 69, 72, 90; W. W. Cook, The Jurisdiction of Sovereign 
States and the Conflict of Laws (1931) 31 Cor. L. Rev. 368. But this does not 
meet an objection based on the supposedly peculiar nature of a tax. See notes 
3, 4, Supra. 

8 See Note (1930) 43 Harv. L. Rev. 792. 

® Cf. note 4, supra; note 23, infra. 

10 263 U. S. 510 (1924); see Note (1921) 34 Harv. L. Rev. 542; (1924) 22 
Mica. L. Rev. 495; Note (1924) 10 VA. L. Rev. 644. The Supreme Court followed 
the lower court in finding an analogy in the taxation of rolling stock. Alaska 
Packers’ Ass’n v. Hedenskoy, 267 Fed. 154 (C. C. A. oth, 1920). Also cf. Shaffer v. 
Carter, 252 U. S. 37, 50 (1920). 

11 Tt has been suggested that the Haavik case is inconclusive because the tax 
was imposed by Alaska, and territorial legislatures are limited by neither the Fifth 
nor the Fourteenth Amendment. See Beale, supra note 5, at 284-85. But the Fifth 
Amendment is probably applicable. See Matter of Moran, 203 U. S. 96, 104 
(1906) ; cf. American Publishing Co. v. Fisher, 166 U. S. 464, 707 (1897) (Seventh 
Amendment); Rassmussen v. United States, 197 U. S. 516 (1905) (Sixth Amend- 
ment; Congressional action). In any case, the Court did not need or choose to 
refer to the point. Cf. Brief for Appellee, at 3. 

12 A strictly logical application of the Haavik case to the syllogism developed 
in the first paragraph supra would produce a rule limiting a state’s power to render 
a non-resident taxpayer personally liable to those non-residents who have been 
within the state an appreciable portion of the taxing period. Such a rule would 
not only be an awkward compromise between two intelligible extremes, but would, 
in the case of property and inheritance taxes, be a ridiculously mechanical piece of 
reasoning in the light of the ratio decidendi of the Haavik case. 
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Union & Nat. Ins. Co. v. Bowland,'* in which the state of Ohio was 
allowed to distrain tax-exempt property ** of a foreign corporation 
doing business in Ohio, and after notice of the seizure, to dispose of it 
by sale—a proceeding scarcely distinguishable from an ordinary ac- 
tion guasi in rem between private parties.*® 

The scarcity of cases in point can be largely attributed to the fact 
that a decision one way or the other would but slightly affect the practical 
enforceability of taxes within the taxing state. A tax on realty or tan- 
gible personalty can usually be effectively secured by a lien.** If the 
taxpayer has any other property within the jurisdiction, the Scottish 


‘Union case *" specifically authorizes distraint. If these devices fail, a 


judgment in personam will do little to ameliorate the situation, for if 
there is no property to distrain, there is obviously no property on which 
to levy execution after a personal judgment is obtained. The only other 
possibility, imprisonment, though feasible,* is to be looked upon with 
disfavor.’° 


13 196 U. S. 611 (1905). The Court did not “ feel called upon to decide ” the 
question of personal liability. 14 United States bonds. 

15 The basis of the decision was that collection of taxes by distraint is “ one of 
the most ancient known to the law, and has frequently received the sanction of the 
courts.” 196 U.S. at 632. But in all the cases cited (except Bristol v. Washington 
County, infra) the taxpayer was either a resident, or the goods distrained were a 
portion of those taxed. Cf. Shaffer v. Carter, 252 U.S. 37, 58 (1920). But cf. 
Marye v. Baltimore & Ohio R. R., 127 U. S. 117, 123-24 (1888). As in the ordinary 
quasi in rem action, there was here no relation between the “ creditor” and the 
property attached (no right im rem), and the whole purpose of the proceeding must 
have been to establish a relation between “ creditor” and defendant personally, so 
that this personal claim could be satisfied out of the goods. It would appear unim- 
portant that the corporation was doing business in Ohio. Cf. Collector of Taxes v. 
Rising Sun Street Lighting Corp., supra note 6; see note 12, supra. Contrast Dewey 
v. Des Moines, where execution on the taxpayer’s goods was based on a personal 
judgment conclusive as to the merits of the assessment. See Bristol v. Washington 
County, 177 U. S. 133, 146 (1900). If it were not for the qualification in the 
Scottish Union case, mentioned supra note 13, it would be arguable that the 
Bristol case had established the general rule here contended for. See note 6, supra. 
As it is, it may at least be said to be in accord with the Scottish Union case. See 
177 U.S. at 142, 148. 

16 The property will ordinarily be within the state on tax day, since tangibles 
can not be taxed if they have acquired a permanent extra-state situs. Union Re- 


frigerator Transit Co. v. Kentucky, 199 U. S. 194 (1905); Frick v. Pennsylvania, . 


269 U. S. 473 (1925). The lien will attach at that time and may thereafter be 
enforced against the property even though it has passed into the hands of a vendee 
of the taxpayer. See Note (1926) 41 A. L. R. 187. But the vendee can not be 
made personally liable. Owensboro Ditcher & Grader Co. v. Lucas, 18 F.(2d) 798 
(W. D. Ky. 1927) ; Larson v. Hamilton County, 123 Iowa 485, 99 N. W. 133 (1904). 
But it has been held that if the vendee in turn sells the property, a lien will attach 
to the proceeds. Worthen v. Quinn, 52 Ark. 82 (1889) ; see Rogge, The Transferee 
of a Delinquent Taxpayer (1928) 27 Micu. L. Rev. 39, 47-51. The danger of the 
property’s destruction can often be eliminated by assessing it to its possessor, who 
will ordinarily be a local resident and correspondingly subject to enforcement by 
distraint or in personam. This procedure is constitutional if the possessor is given 
a lien to secure reimbursement from the owner. Carstairs v. Cochran, 193 U. S. 10 
(1904) ; see Gray, LrmiraTIons OF THE TAXING Power (1906) § 1195 et seq. 

17 See notes 13-15, supra. 18 See note 3, supra. 

19 Statutory provisions vary. Massachusetts, for instance, permits arrest and 
imprisonment under certain circumstances, while New York forbids it without 
exception. Mass. Gen. Laws (1921) c. 60, §§ 29-34; N. Y. Tax Law (1909) § 300. 
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It is the difficulty of execution which must likewise be faced when 
intangibles are the subject of a property tax. Although the taxpayer 
may be made personally liable, since he will usually be domiciled in the 
taxing state,”° the only practical limitation on his evasion of the tax is 
his own unwillingness to keep all his belongings outside the state of his 
residence. If the tax is upon the inheritance of intangibles owned by 
a locally domiciled decedent,” the problem is generally the same; though 
if neither personal representative nor legatee or next of kin is a resident 
of the taxing state, even the rendition of a judgment is impossible with- 
out personal service within the jurisdiction.*? It is in this last situation 
that the broadest avenue of escape for the tax-dodger is presented.”* 
The simplest solution would be to bring proceedings against the tax- 
payer in any convenient state. But numerous dicta announce that a 
state will not enforce the revenue laws of a sister state; and on this doc- 
trine ** relief has been denied when the taxing state sought to predicate 
liability on the tax levy alone.?® Perhaps a different result would be 
reached if it were pursuing property already subject to a lien, or a tax- 


20 State Tax on Foreign Held Bonds, 15 Wall. 300 (U. S. 1872) ; Buck v. Beach, 
206 U. S. 392 (1906). The problem is the same when tangible property is taxed at 
the owner’s domicil under the rule of Southern Pac. Co. v. Kentucky, 222 U. S. 
63 (1911). When intangibles of a non-resident are taxed at their business situs, 
the problem is for present purposes the same as though the property were tangible. 
See note 16, supra. 

21 It is here only that they can ordinarily be so taxed. Farmers Loan & Trust 
Co. v. Minnesota, 280 U.S. 204 (1930), Note (1930) 43 Harv. L. Rev. 792; Baldwin 
v. Missouri, 281 U. S. 586 (1930), (1930) 44 Harv. L. Rev. 132. But see note 20, 
supra. 22 See note 1, supra. 

23 Stone, J., in his dissenting opinion in Baldwin v. Missouri, 281 U. S. 586, 598 
(in which the majority held that a state has no jurisdiction to tax the inheritance 
of specialties physically present within the state if the decedent owner was a non- 
resident) said: “ But it is a practical consideration of some moment that taxation 
becomes increasingly difficult if the securities of a non-resident may not be taxed 
where located, and where alone they may be reached, but where the courts are not 
open to the tax gatherers of the domicile,” citing Moore v. Mitchell and Colorado 
v. Harbeck, both infra note 25. See also Notes (1929) 29 Cor. L. REv. 782, 789-90; 
(1930) 43 Harv. L. REv. 792, 796, n.30. 

24 For a thorough treatment of the origins, development, and extent of the 
doctrine, see Note (1929) 29 Cor. L. Rev. 782. See also Note (1930) 65 A. L. R. 
1360. 
25 Moore v. Mitchell, 30 F.(2d) 600 (C. C. A. 2d, 1929), aff'd on other grounds, 
281 U. S. 18 (1930) ; Colorado v. Harbeck, 232 N. Y. 71, 133. N. E. 357 (1921). It 
has been suggested that the doctrine was not necessarily applied in these cases, since 
to enforce the tax would have been unconstitutional. See Note (1929) 29 Cor. L. 
Rev. 782, 785. Moore v. Mitchell may be susceptible of this interpretation, since 
the taxing state was there seeking to hold liable the non-resident executor of a 
resident decedent for back taxes on the latter’s property, and the statute creating 
personal liability was not passed till after the latter’s death. But cf. Learned 
Hand, J., concurring, in Moore v. Mitchell, at 607. But in Colorado v. Harbeck 
the taxing state sought only to enforce against non-resident legatees a tax on the 
inheritance of property from one of its residents. (The legatees had apparently 
already accepted the property.) The lengthy constitutional argument in that case 
was probably directed only to showing that Colorado could not have constitutionally 
created an incontestable personal liability, and that New York was therefore being 
asked fully to determine the respective rights of state and taxpayer, a request which 
it refused to grant. Cf. Goodrich v. Rochester Trust & Safe Deposit Co., 173 App. 
Div. 577, 160 N. Y. Supp. 454 (1916); see notes 6, 15, supra. But cf. New York 
cases cited supra note 2; Note (1920) 33 Harv. L. REv. 840. 
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payer against whom it had already entered a valid judgment in personam. 
The New York Court of Appeals has recently recognized that the exist- 
ence of a lien may present a distinguishable situation, though it carefully 
excluded the point from its decision by a reservation “ wholly neutral.” ** 
If suit is brought on a judgment, however, the proprietary ** elements of 
a lien are absent, and it might be difficult for a court to entertain the 
action without feeling that its respect for the orthodox rule had degener- 
ated into lip-service.** Yet there is a practical basis for distinction. 
Once the claim has been reduced to a judgment in the taxing state, the 
court of the state of suit would not have to inquire into the levy, the 
assessment, and other details of fact and procedure under an unfamiliar 
tax system, but could confine itself to an examination of the constitution- 
ality of the tax statute and of the entry of judgment.*® This considera- 
tion may seem irrelevant if the aversion to extraterritorial collection is 
founded, as it has been said to be,*° on the impracticability of determin- 
ing in every case the consonance of the foreign tax statute with the policy 
of the forum. But this latter argument seems at best one of cumulative 
force, which should not be considered controlling when all other pos- 
sible sources of inconvenience have been removed.*? It can only be 
hoped that the courts will tend to adopt such a rationalization.*? The 
taxing state could then obtain relief, at least where the only obstacle to 
its own enforcement has been that of execution. 


26 Matter of Martin, 255 N. Y. 359, 363, 174 N. E. 753, 754 (1931), aff’g Matter 
of Martin’s Estate, 136 Misc. 51, 240 N. Y. Supp. 393 (1930). 

27 Contract and property rights based on the enforcement of foreign penal and 
revenue laws have been adjudicated from early times. Hudson v. Guestier, 4 Cranch 
293 (U.S. 1808) ; King of Spain v. Oliver, Fed. Cas. No. 7,813 (C. C. D. Pa. 1816); 
see Wisconsin v. Pelican Ins. Co., 127 U. S. 265, 290-92 (1888); cf. Goodrich v. 
Rochester Trust & Safe Deposit Co., supra note 25; Rogge, supra note 16, at 
75-77. But a tax lien is not the result of the enforcement of a revenue law, but a 
means to enforcement; nor are there any elements of contract involved. These cases 
are therefore distinguishable, if distinctions are to be sought. 

28 In two cases where the taxing state could have settled the existence of per- 
sonal liability before suing in the second state, it is not clear whether this had been 
done, though it was authorized by statute. In Holhouser v. Copper Co., 138 N. C. 
248, 50 S. E. 650 (1905), recovery was allowed. Contra: Maryland v. Turner, 
75 Misc. 9, 132 N. Y. Supp. 173 (1911), Note (1912) 12 Cor. L. REv. 60. Neither 
opinion is adequate. In England it seems to be settled that the revenue laws of a 
foreign country will not be enforced, no matter in what guise the case is presented. 
Queen of Holland v. Drukker, [1928] Ch. 877, (1929) 3 Camp. L. J. 443. 

29 The opinions, with one exception (see note 30, infra) are notably inarticulate. 
One suspects that the real sentiment behind the rule is a combination of aversion 
to intricate questions in an unfamiliar field, and resentment against the taxing state 
for not being more self-sufficient. Cf. F oley, S., in Matter of Martin’s Estate, supra 
note 26, at 54, 240 N. Y. Supp. at 396, where he speaks of “a system which would 
open our courts to burdensome actions and proceedings intended to levy foreign 
taxes of every form, oppressive and otherwise, upon our citizens. . . .” Both these 
factors would be diminished if a personal judgment had already been obtained; a 
sororal regard for the taxing state should then persuade enforcement. The Con- 
stitution should be a sufficient guarantee that the results would not be shockingly 
oppressive. 

80 See Learned Hand, J., concurring, in Moore v. Mitchell, supra note 25, at 608. 

81 See note 29, supra. 

82 There is a possibility that the Supreme Court might require that such a 
judgment be given full faith and credit. But any prophecy here is unwarranted. 
Cf. Note (1929) 29 Cor. L. Rev. 782, 789-90. 
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PERSONAL PREJUDICE AND THE DOCTRINE OF THE UNDISCLOSED PRIN- 
cIpAL. — It is fundamental in the doctrine of the undisclosed principal 
that the third party shall not be compelled to accept a performance 
different from that for which he bargained.’ But the doctrine assumes 
that the personality of a contracting party, as distinct from his ability 
to perform, is normally of no importance.’ If, as is sometimes the case, 
the third party desires not to deal with a particular principal, this as- 
sumption fails; yet, if the principal is unaware of the third party’s dis- 
like, the decisions are uniform that the latter must be held to his 
contract.? Failure to disclose agency is so common that it cannot be 
classed as a representation that there is none. The third party has 
merely made a mistake; and he probably can not be relieved con- 
sistently with the objective theory of contract, which, almost without 
exception, has led to denial of relief for unilateral mistake of which the 
other party was unaware.* 

The law of contracts does, however, respect personal prejudices in the 
choice. of parties to some extent. A provision excluding an undis- 
closed principal,® or forbidding assignment of a contract,® is valid. 
And though a basis for protecting the third party is lacking if the prin- 
cipal is innocent, recognized principles of mistake or fraud may provide 
one if he knows of the third party’s dislike. If a contracting party 


1 Birmingham Matinee Club v. McCarty, 152 Ala. 571, 44 So. 642 (1907); 
Shields v. Coyne, 148 Iowa 313, 127 N. W. 63 (1910) ; King v. Batterson, 13 R. I. 
117 (1880); see 2 Mecuem, Acency (2d ed. 1914) § 2067; TirraNy, AGENCY 
(2d ed. 1924) § 97; cf. Arkansas Valley Smelting Co. v. Belding Mining Co., 127 U.S. 
379 (1888) (assignment of contracts). 

2 See Hawkins v. Windhorst, 87 Kan. 176, 177, 123 Pac. 761, 762 (1912). 

3 Lenman v. Jones, 222 U.S. 51 (1911) ; Hawkins v. Windhorst, supra note 2; 
Diamond v. Shriver, 114 Md. 643, 80 Atl. 217 (1911) ; Hunter v. Giddings, 97 Mass. 
41 (1867); Cole v. Hunter Tract Improvement Co., 61 Wash. 365, 112 Pac. 363 
(1910) ; Smith v. Wheatcroft, 9 Ch. 223 (1878); see Prosper v. Smith, 67 Mont. 
308, 215 Pac. 649 (1923) (headnote) ; cf. Whiteside v. Taylor, 105 Ill. 496 (1882) ; 
Stoddard v. Ham, 129 Mass. 383 (1880); Pizzutielle v. Graham, 56 Misc. 584, 
106 N. Y. Supp. 1099 (1907). The potential hardship of such cases is forcefully 
brought out in Cole v. Hunter Tract Improvement Co., supra, where the defendant 
contracted to sell a lot in its residential development to a white attorney, later to 
discover that he was purchasing as agent for a Negro. The court decreed specific 
performance of the contract, declaring that neither the attorney nor his principal 
knew that the defendant would not have sold to a Negro. 

4 In a few cases, usually where a contractor made a mistake in his estimate 
through a mistake in addition or the omission of important items, rescission has 
been granted for unilateral mistake of which the other party was unaware. E.g., 
St. Nicholas Church v. Kropp, 135 Minn. 115, 160 N. W. 500 (1916) ; Harper, Inc. 
v. City of Newburgh, 159 App. Div. 695, 145 N. Y. Supp. 59 (1913). Such cases are 
obviously opposed to the objective theory of consent, however. For criticisms of 
relief for this kind of mistake, see 3 WmtListon, Contracts (1920) § 1579; Patterson, 
Equitable Relief for Unilateral Mistake (1928) 28 Cor. L. REv. 859, 888. 

5 In a number of cases the course of dealing or the writing has been interpreted 
as excluding any one except the agent as a party to the contract. Sladovitch v. 
Glaser, 150 La. 918, 91 So. 207 (1922); Moore v. Vulcanite Portland Cement Co., 
121 App. Div. 667, 106 N. Y. Supp. 393 (1907) ; Crowder v. Yovovitch, 84 Ore. 41, 
164 Pac. 576 (1917); Humble v. Hunter, 12 Q. B. 310 (1848); Formby Bros. v. 
Formby, 102 L. T. 116 (1910); Rederiaktiebolaget Argonaut v. Hani, [1918] 
2 K. B. 247; cf. Rederi Aktienbolaget Transatlantic v. Drughorn, [1918] 1 K. B. 
394, aff'd, [1919] A. C. 203. 

6 Contracts REestaTEMENT (Am. L. Inst. 1928) § 151(c). 
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affirmatively misrepresents the capacity in which he is dealing, there 
is no difficulty. Where one pretends to act for another not in fact his 
principal there is no contract at all.’ If, on the other hand, an agent 
falsely states that he does not represent a certain principal, a contract 
is formed, but it can be rescinded whenever the misrepresentation is a 
material factor in inducing it.* 

If there is no misrepresentation, but only a concealment of the prin- 
cipal with knowledge of the third party’s dislike, a much more diffi- 
cult problem is presented — the problem as to when mistake of one 
party, known to the other, entitles the victim to rescind. This is a 
difficult question of degree, depending on the judicial conception of 
proper standards of business ethics. To a considerable extent the 
risk of mistake is a part of the bargaining game.? Cases are numerous 
in which a person who was more or less badly overreached was held 
to his bargain,!° and frequent statements that “ non-disclosure is not 


7 Since the normal intent, if the principal is disclosed, is to contract with him 
rather than with the agent, there is no contract with the supposed agent, because no 
intention was manifested to contract with him, and none with the supposed principal, 
because the supposed agent has no authority to bind him. Fox v. Tabel, 66 Conn. 
397, 43 Atl. ror (1895) ; Ellsworth v. Randall, 78 Iowa 141, 42 N. W. 629 (1889) ; 
Whiting v. Crawford Co., 93 Md. 390, 49 Atl. 615 (1901) ; Rogers v. Dutton, 182 
Mass. 187, 65 N. E. 56 (1902); Werlin v. Equitable Surety Co., 227 Mass. 157, 116 
N. E. 484 (1917); Phillips v. Duke of Bucks, 1 Vern. 227 (1683); Hardman v. 
Booth, 1 H. & C. 803 (1863) ; Hollins v. Fowler, L. R. 7 H. L. 757 (1875). Contra: 
Harris v. Clayton, 186 Cal. 445, 199 Pac. 776 (1921); Fellowes v. Lord Gwydyr, 
1 Russ. & M. 83 (1829). If the supposed agent pretends to act for an unnamed 
principal, the other party will presumably intend to contract with the agent rather 
than with the unknown principal. Here the supposed agent has been permitted to 
enforce the contract on the theory that the other party presumably does not care 
who the principal is and that the misrepresentation is therefore immaterial. 
Schmaltz v. Avery, 16 Q. B. 655 (1851); Harper & Co. v. Vigers Bros., [1909] 2 
K. B. 549; see 2 MecHeM, AcENCY § 2043. But see 1 Witxiston, Contracts § 286, 
n.6a. It may be, however, that the third party prefers to take his chance with an 
unknown principal rather than contract with the agent. If an intention to contract 
only with the unnamed principal is made manifest, there is no contract. Rodliff v. 
Dallinger, 141 Mass. 1, 4 N. E. 805 (1886) ; Paine v. Loeb, 96 Fed. 164 (C. C. A. 2d, 
1899). 

8 Brett v. Cooney, 75 Conn. 338, 53 Atl. 729 (1902), Note (1903) 16 Harv. L. 
Rev. 509; Cohn v. Knabb, ros Wash. 363, 177 Pac. 794 (1919); Archer v. Stone, 
78 L. T. 34 (1898). Of course the defrauded party can enforce the contract. Kay- 
ton v. Barnett, 116 N. Y. 625, 23 N. E. 24 (1889); see AGENCy RESTATEMENT, 
(Am. L. Inst. 1929) § 414(d). Quite similar are cases of impersonation in face to 
face transactions. Gordon v. Street, [1899] 2 Q. B. 641. In cases of impersonation 
by mail, there is probably no contract at all, the primary intent being to contract 
with the individual of the name given. Cundy v. Lindsay, 3 App. Cas. 459 (1878) ; 
see 3 Witiiston, Contracts § 1517; Note (1903) 16 Harv. L. Rev. 381; Note 
(1919) 68 U. or Pa. L. Rev. 387. Misrepresentation by a seller as to the ownership 
of goods may be a ground for rescission. Barker v. Keown, 67 Ill. App. 433 (1896) ; 
Brokerage Co. v. Wharton, 143 Iowa 61, 119 N. W. 969 (1909); Thomas v. Kerr, 
3 Bush. 619 (Ky. 1868); Winchester v. Howard, 97 Mass. 303 (1867). But see 
Hawkins v. Windhorst, 87 Kan. 176, 180, 123 Pac. 761, 763 (1912). 

® The interest in the security of commercial transactions demands that a bargain 
should not be set aside for every mistake as to surrounding circumstances which, if 
known, might have prevented it. An important function of a contract is to make 
the future certain. See Dambmann v. Schulting, 75 N. Y. 55, 64 (1878) ; Patterson, 
supra note 4, at 891. 

10 Laidlaw v. Organ, 2 Wheat. 178 (U.S. 1817) ; Pratt Land & Improvement Co. 
v. McClain, 135 Ala. 452, 33 So. 185 (1902); Cleland v. Fish, 43 Ill. 282 (1867) ; 
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fraud ”’*+ might lead to the supposition that consciously taking ad- 
vantage of another’s mistake would never invalidate a contract in the 
absence of a fiduciary relation.‘* But there is a limit to permissible 
overreaching. When an essential error has been made by both parties, 
rescission is permitted.** And if rescission is allowed in order to 
prevent one party’s benefitting by an agreement essentially different 
from that which the other contemplated when the first party was him- 
self mistaken, it should be even more readily allowed when one party 
consciously takes advantage of an essential error of the other..* With 
obvious justice, a number of cases ** have permitted rescission under 
these circumstances.*® 

If the third party would not refuse to deal with the principal, but 


Culton v. Asher, 149 Ky. 659, 149 S. W. 946 (1912); Burt v. Mason, 97 Mich. 127, 
56 N. W. 365 (1893); Harris v. Tyson, 24 Pa. St. 347 (1855); Neill v. Shamburg, 
158 Pa. St. 263, 27 Atl. 992 (1893); Smith v. Hughes, L. R. 6 Q. B. 597 (1871); 
see 1 BLAcK, RESCISSION AND CANCELLATION (2d ed. 1929) § 47; CLARK, Eouity 
(1919) § 383; 2 Pomeroy, Equity JURISPRUDENCE (4th ed. 1918) § 903; 3 WILLIS- 
Ton, Contracts § 1497. Active concealment, however, is not permissible. Stewart 
v. Wyoming Ranche Co., 128 U. S. 383 (1888). 

11 See cases cited in note 10, supra. 

12 Various circumstances may impose fiduciary bargaining standards though 
there is no formal fiduciary relation. The fact that one party reposed confidence in 
the other is sometimes found to be enough. Morgan v. Owens, 228 Ill. 598, 81 N. E. 
1135 (1907) ; Hawthorne v. Odenson, 94 N. J. Eq. 588, 120 Atl. 797 (1923), (1923) 
37 Harv. L. Rev. 155; Miranovitz v. Gee, 163 Wis. 246, 157 N. W. 790 (1916). If 
one party is an expert and the other is not, there is a duty of disclosure. Phelps v. 
Jones, 141 Mo. App. 223, 124 S. W. 1067 (1910). If the sources of knowledge are 
open to only one party, he can not take advantage of the other’s ignorance. The 
Clandenboye, 70 Fed. 631 (C. C. A. 4th, 1895), (1896) 9 Harv. L. Rev. 484. 

13 Griffith v. Sebastian Co., 49 Ark. 24, 3 S. W. 886 (1886); Sherwood v. 
Walker, 66 Mich. 568, 33 N. W. 919 (1887) ; Thwing v. Hall Lumber Co., 40 Minn. 
184, 41 N. W. 815 (1889); Blygh v. Samson, 137 Pa. 368, 20 Atl. 996 (1891); 
Dale v. Roosevelt, 5 Johns. Ch. 174 (N. Y. 1821) ; Lindeberg v. Murray, 117 Wash. 
483, 201 Pac. 759 (1921) ; see 3 Wittiston, ConTRACTs, §§ 1544, 1570; Note (1922) 
35 Harv. L. Rev. 757. 

14 See 3 Wiztiston, Contracts § 1557, where it is urged that rescission should 
be permitted for unilateral mistake which was known to the other party whenever it 
would be allowed if the mistake were mutual. 

15 Welch v. Welch, 132 Ark. 227, 200 S. W. 139 (1918) (vendor ignorant of area 
of land) ; Bivins v. Kerr, 268 III. 164, 108 N. E. 996 (1915) (same); Galloway v. 
Russ, 175 Ark. 659, 300 S. W. 390 (1927) (purchaser mistaken as to make of 
refrigerator) ; McCormick v. Miller, ro2 Ill. 208 (1881) (gratuitous conveyance, 
grantor under mistaken belief that she had no title) ; Faxon v. Baldwin, 136 Iowa 
519, 114 N. W. 40 (1907) (grantor mistaken as to extent of her interest in land) ; 
Nadeau v. Maryland Casualty Ins. Co., 170 Minn. 326, 212 N. W. 595 (1927) (re- 
lease signed by accident victim when he did not appreciate the serious nature of his 
injury) ; O’Shea v. Morris, 112 Neb. 102, 198 N. W. 866 (1924) (purchaser of land 
mistaken as to boundary); Clark v. Clark, 55 N. J. Eq. 814, 42 Atl. 98 (1896) 
(agreement to arbitrate cause of action barred by Statute of Limitations) ; Wright 
v. Brown, 67 N. Y. 1 (1876) (purchase of goods on credit by one hopelessly in- 
solvent) ; Freeman v. Croom, 172 N. C. 524, 90 S. E. 523 (1916) (agreement by a 
bona fide purchaser of an automobile to surrender it to a mortgagee, the purchaser 
not knowing that the mortgage was unrecorded) ; Hill v. Gray, 1 Stark. 434 (1816) 
(purchaser of painting under mistaken belief it had belonged to a famous collector). 

16 Cf. Patterson, supra note 4, at 896: “It is believed . . . that the law on this 
point is in a period of transition, and that the conception of unilateral palpable 
mistake (i.e., mistake of one party, known to the other) will eventually establish 
a higher ethical standard for bargaining methods.” 
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merely would not deal with him on the same terms, it may well be 
that the existence of the principal does not essentially alter the bar- 
gain, and that concealing it is therefore within the rules of the bargain- 
ing game.’? On the other hand, if the third party’s prejudice is so 
strong that he would not deal with the principal at all, a contract with 
the latter probably is essentially different from that which he thinks he 
is making. In this situation the contract has sometimes been held 
binding,’* but just as frequently rescission has been permitted,’® either 
in equity or by denying the third party’s liability to the principal at 
law.2° Where the third party’s aversion to the principal is purely 
personal, a stronger case for rescission may be presented than in some 
cases where it is based on economic considerations.” If the third 


17 In Standard Steel Car Co. v. Stamm, 207 Pa. 419, 56 Atl. 954 (1904), 
(1904) 17 Harv. L. Rev. 499, the plaintiff, through an undisclosed agent, secured 
options on property upon which it planned to locate a factory. The defendant was 
not unwilling to sell to the plaintiff, but would have asked a higher price (confident 
of getting it) if he had known who the real purchaser was. Specific performance 
was decreed. In view of the normal tendency of a seller to hold up a purchaser in 
such a situation, the decision is clearly correct. Cf. Boyd v. Leith, 50 S. W. 618 
(Tex. Civ. App. 1899) ; CrarK, Equity § 159. ' 

18 Kelly Asphalt Block Co. v. Barber Asphalt Paving Co., 211 N. Y. 68, 105 
N. E. 88 (1914) (purchase of goods for a business competitor of the seller; seller 
held liable for breach of warranty) ; Miller v. Fulmer, 25 Pa. Super. Ct. 106 (1904) 
(purchase of land for a business competitor for the purpose of erecting a store; bill 
for rescission and cross-bill for specific performance both dismissed) ; Nicholson v. 
Peterson, 18 Man. L. Rep. 106 (1908) (purchase of land next to plaintiff’s residence 
for factory purposes). 

19 Harner v. Fisher, 58 Pa. St. 453 (1868) (purchase of goods for the third 
party’s creditor with intent to set off the debt in payment). 

20 Kurinsky v. Lynch, 201 Mass. 28, 87 N. E. 70 (1909) (purchase of land for 
a principal to whom the vendor would not have sold) ; Kaufmann v. Sydeman, 251 
Mass. 210, 146 N. E. 365 (1925) (purchase of goods for a principal to whom the 
seller had refused to sell; principal denied recovery for breach of warranty) ; Said v. 
Butt, [1920] 3 K. B. 497, (1921) 21 Cor. L. Rev. 484 (purchase of ticket for a first 
night performance for a principal to whom the theater owner would not have sold; 
manager held not liable for refusing the principal admittance on the ground that 
there was no enforceable contract; alternative decision). The assignment of con- 
tracts to a person who is objectionable to the obligor offers an interesting com- 
parison. It has been contended that even executory contracts may be assigned to 
the obligor’s enemy as freely as to any one else. See Costigan, The Doctrine of 
Boston Ice Co. v. Potter (1907) 7 Cor. L. Rev. 32. Even if this contention is sound 
it does not follow that a contract made by an agent for an obnoxious undisclosed 
principal is enforceable. Once a contract is formed, the rights of the assignor and 
the policy in favor of the alienability of property must be considered. See id. at 40. 

Compare Boston Ice Co. v. Potter, 123 Mass. 28 (1877), holding that where 
A ordered goods from B, and the goods were supplied by C, after A had expressed 
an intention not to deal with C, A was under no quasi-contractual obligation to 
pay for the goods, though he had consumed them in ignorance of thé change of 
parties. Cf. Boulton v. Jones, 2 H. & N. 564 (1857) ; Barnes v. Shoemaker, 112 Ind. 
512, 514 (1878) ; Orcutt v. Nelson, 1 Gray 536, 542 (Mass. 1854). But see Costigan, 
supra, at 40 et seqg.; cf. Cardozo, A Ministry of Justice (1921) 35 Harv. L. Rev. 
113, 119. 

21 In Coast Fisheries Co. v. Linen Thread Co., 269 Fed. 841 (D. Mass. 1921), 
the defendant had refused to sell goods to the plaintiff because it was not satisfied 
with the plaintiff’s credit. The plaintiff employed an agent to purchase for him 
without disclosing the agency. In such a case, if the objection is solely to the 
principal’s credit, no harm has been done, because the third party gets whatever 
benefit he expected from the agent’s credit. This was apparently overlooked by the 
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party’s objection is only that he wishes to avoid personal contact with 
the principal,”* a distinction may also be taken between executed and 
unexecuted transactions, though this distinction is untenable where, as 
is frequently the case, the third party does not want the principal to 
have the thing which is the subject of the bargain.** With these pos- 
sible limitations, it seems that rescission should be allowed.** 

In an action for specific performance the unclean hands doctrine 
is a further basis for denying the principal recovery. Overreaching 
which would be insufficient for rescission or for a defense to an action 
at law may nevertheless defeat an action for specific performance.”* 
The decisions are in conflict,2* but concealment of the principal with 
knowledge that the third party would not deal with him is sharp prac- 
tice of the very sort that the unclean hands doctrine is designed to 


prevent.?? 


FAITH AND CREDIT FOR JUDGMENTS CONFESSEDBY ATTORNEY. — 
A recognized basis of jurisdiction to support a valid in personam judg- 


court, which denied recovery for breach of warranty on the ground that a contract 
calling for extension of credit was one involving trust in the agent, in which an 
undisclosed principal could not substitute himself for the agent (alternative decision). 
Cf. Moore v. Vulcanite Portland;Cement Co., supra note 5. 

22 Cf. Said v. Butt, supra note 20. 

28 Miller v. Fulmer; Nicholson v. Peterson, both supra note 18; and other 
cases cited in note 26, infra. But it may be going too far to permit the third party 
to retain a consideration received from the principal without performing himself. 
It is to be noted that in Kelly Asphalt Block Co. v. Barber Asphalt Paving Co., 
supra note 18, the defendant was attempting to retain the fruits of the bargain 
without himself fully performing. But cf. Kaufmann v. Sydeman, supra note 20. 

24 Tt is hardly reasonable for the principal to insist that his identity is not of _ 
vital importance when he knows at the time the contract is made that the third 
party considers it to be so. 

25 See Byars v. Stubbs, 85 Ala. 256, 257, 4 So. 755, 756 (1887) ; Missouri River, 
Ft. Scott & Gulf Ry. v. Brickley, 21 Kan. 275, 298 (1878); Shoop v. Burnside, 
78 Kan. 871, 876, 98 Pac. 202, 204 (1908) ; Woollums v. Horsley, 93 Ky. 582, 585, 
20 S. W. 781 (1892); Blanaghan v. Malaney, 200 Mass. 46, 49, 85 N. E. 839, 
840 (1908) ; Livingston v. Peru Iron Co., 2 Paige 390, 391 (N. Y. 1831) ; Margraf 
v. Muir, 57 N. Y. 155, 158 (1874); Ellard v. Lord Llandaff, 1 B. & B. 241, 251 
(1810); Ames, Cases ON Equity (1904) 373, n.1; 1 Pomeroy, Equity Juris- 
PRUDENCE § 400; 3 WILLIsTon, ConTrRAcTs § 1426. English courts have gone very 
far in granting specific performance in spite of sharp practice on the part of the 
plaintiff, however. Turner v. Green, [1895] 2 Ch. 205. : 

26 The English cases have granted specific performance. Nash v. Dix, 78 L. T. 
445 (1898) (purchase of a Congregational chapel for use as a Roman Catholic 
church, the vendors having refused to sell to the ultimate purchaser) ; Dyster v. Ran- 
dall & Sons, [1926] Ch. D. 932 (purchase of land for a principal considered by the 
third party to be a scoundrel) ; Lane v. Rice, 18 W. L. R. 557 (Man. 1911) (pur- 
chase of an ice business for a competitor of the seller) ; see (1926) 70 Sov. J. 789. 
American courts, however, have uniformly refused it. Gwin v. Tusa, 162 La. 949, 
111 So. 339 (1927) (purchase of property next to the seller’s residence for industrial 
purposes) ; Siess v. Anderson, 159 Mo. App. 656, 139 S. W. 1178 (1911) (purchase of 
land for a saloon-keeper to whom defendant had refused to sell because she was 
opposed to the saloon business); Miller v. Fulmer, supra note 18; Gloede v. 
Socha, 199 Wis. 503, 226 N. W. 950 (1929), Note (1930) 14 MarQvetteE L. Rev. 87 
(purchase of land for a competitor of the seller’s son, whose business was selling 
sand taken from the land). 

27 But see Note (1927) 75 U. or Pa. L. Rev. 761, where it is urged that, in the 
interests of contractual -certainty, specific performance should be decreed in all 
cases of this kind. 
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ment is the consent of the defendant to the exercise of judicial power 
over him. Perhaps the most common method of voluntary submis- 
sion before suit has been commenced ® is by inserting in an obligation, 
such as a bond or promissory note, a warrant authorizing an attorney 
to appear for the maker, waive the issuance and service of process and 
confess judgment against him.* The actual consent of a person sui 
juris, given voluntarily, and free from fraud, duress or undue influence, 
should perhaps support a valid judgment in every instance,* but the 
summary and somewhat drastic nature of proceedings under warrants 
of attorney embodied in obligations, eliminating notice or any opportu- 
nity to present a defense * has led to a considerable curtailment of their 


1 Goopricu, ConFLict oF Laws (1927) 140; 3 FREEMAN, JUDGMENTS (sth ed. 
1925) § 1487; Conriict or Laws RESTATEMENT (Am. L. Inst. 1930) § 87; Scort, 
FUNDAMENTALS OF PROCEDURE (1922) 39-41; Beale, Jurisdiction of Courts Over 
Foreigners (1913) 26 Harv. L. Rev. 283, 297-300. 

2 Consent to the jurisdiction may be found in a variety of situations. It may 
be given after action has been brought by appearance in court or by written waiver 
of service of process. York v. Texas, 137 U. S. 15 (1890) (appearance); Allured 
v. Voller, 107 Mich. 476, 65 N. W. 285 (1895) (waiver of service). Consent may 
be given by stipulation in a contract to submit differences to a designated jurisdic- 
tion. Mitsubishi Goshi Kaisha v. Carstens Packing Co., 116 Wash. 630, 200 Pac. 
327 (1921) (agreement to arbitrate); Feyerick v. Hubbard, 71 L. J. (K. B.) 
509 (1902). But cf. Skandinaviska Granit Aktiebolaget v. Weiss, 226 App. Div. 56, 
234 N. Y. Supp. 202 (1929) (contract to arbitrate made in Sweden not consent to 
Swedish jurisdiction) ; Rasch & Co. v. Wulfert, [1904] 1 K. B. 118 (agreement to 
arbitrate under English Act is not consent to English jurisdiction). So also a 
stipulation in an agreement or in articles of association that service of process at a 
designated place within the jurisdiction shall be deemed valid service dispenses with 
the necessity for personal service on the non-resident contractor or shareholder. 
Montgomery, Jones & Co. v. Liebenthal & Co., [1898] 1 Q. B. 487 (contract) ; 
Vallée v. Dumergue, 4 Ex. 290 (1849) (articles of association) ; Copin v. Adamson, 
L. R. 9 Ex. 345 (1874), aff'd, 1 Ex. D. 17 (Ct. App. 1875) (same). Actual appoint- 
ment of an agent to receive service operates as consent to jurisdiction obtained in 
that manner. Smolik v. Philadelphia & Reading Coal & Iron Co., 222 Fed. 148 
(S. D. N. Y¥. 1915); Tharsis Sulphur & Copper Co. v. Société des Métaux, 58 
L. J. (Q. B.) 435 (1889). The consent of a foreign corporation to the 
method of service imposed by statute (e.g., on a state official or agent of the cor- 
poration) may be implied from its carrying on business within the state. Lafayette 
Insurance Co. v. French, 18 How. 404 (U.S. 1855). And a non-resident motorist 
may be taken to have appointed a state official as his agent to receive service of 
process. Hess v. Pawloski, 274 U.S. 352 (1927); see Scott, Jurisdiction Over Non- 
resident Motorists (1926) 39 Harv. L. Rev. 563. But the cases of the last three 
types, although analogous, are not strictly illustrative of the point treated herein, 
since consent is found regardless of the actual intention. Moreover, jurisdiction 
may be predicated on something other than the assent of the corporation or 
individual. See Smolik v. Philadelphia & Reading Coal & Iron Co., supra, at 151; 
Cahill, Jurisdiction Over Foreign Corporations (1917) 30 Harv. L. REv. 676, 689— 
94; Scott, op. cit. supra note 1, at 56. This Note deals primarily with actual 
consent. 

8 See Nicholas v. Farwell & Co., 24 Neb. 180, 185, 38 N. W. 820, 823 (1888) ; 
Ritter v. Fairfield, 32 Ont. Rep. 350, 356 (1900); Note (1891) 13 L. R. A. 796; 
Note (1914) 31 Ann. Cas. 645-47; GoopRIcH, op. cit. supra note 1, at 141. 

4 See 3 FreeMAn, loc. cit. supra note 1; CoNnFLict oF Laws RESTATEMENT 
(Am. L. Inst. 1930) §87. But consent to jurisdiction will not be permitted to 
prejudice rights of third parties. Georgia R. R. & Banking Co. v. Harris, 5 Ga. 
527 (1848). 

5 See Valliant, J., dissenting, in Crim v. Crim, 162 Mo. 544, 564, 63 S. W. 489, 
494 (1901): “It is against our policy to permit a man when entering into an 
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use.® In some states they are regarded as against public policy and as 
therefore void; * in most jurisdictions statutes require a written statement 
signed by the defendant, stating the facts out of which the debt arose.*® 

An interesting problem arises when enforcement of a judgment con- 
fessed under warrant of attorney in a jurisdiction where such proceed- 
ings are permitted is sought in a sister state whose law is hostile toward 
such warrants in obligations. Under these circumstances the New 
York supreme court, in the recent case of Baldwin Building and Loan 
Ass’n v. Klein,® refused to enforce a Pennsylvania judgment, dis- 
tinguishing the leading New York case of Teel v. Yost *° on the narrow 


obligation to bargain away his right to be heard in court.” The attorney who 
appears for the maker is usually selected by the plaintiff, the holder of the note. 

6 For example, the authority in the warrants of attorney must be strictly pur- 
sued. Grover & Baker Sewing Machine Co. v. Radcliffe, 137 U. S. 287 (1890); 
In re Raymor’s Estate, 165 Mich. 259, 130 N. W. 594 (1911) ; see Hester v. Frink, 
189 Mo. App. 40, 46, 176 S. W. 481, 483 (1915). A warrant empowering “ any 
attorney of record” to confess judgment against the maker has been held void for 
comprehensive uncertainty. Carlin v. Taylor, 7 Lea 666 (Tenn. 1881) ; cf. Davis v. 
Packer, 4 Ohio Circ. Dec. 347 (1894). Contra: Pirie v. Stern & Bro. Co., 97 Wis. 
150, 72 N. W. 370 (1897). In general they have been jealously and narrowly con- 
strued. Cf. Manufacturers & Mechanics’ Bank v. St. John, 5 Hill 497 (N. Y. 1843) ; 
Farquhar & Co. v. Dehaven, 70 W. Va. 738, 75 S. E. 65 (1912). It has been held 
that judgments in ejectment or tort can not be confessed under a warrant of at- 
torney executed in advance of the action. French v. Willer, 126 Ill. 611, 18 N. E. 
811 (1888) (ejectment); Burkham v. Van Saun, 14 Abb. Pr. (Nn.s.) 163 (N. Y. 
1873) (tort). Contra: Limbert v. Jones, 118 Pa. 589, 12 Atl. 584 (1888) (eject- 
ment) ; cf. Weiskircher v. Fisher, 28 Pa. Dist. 455 (1919) (ejectment). 

7 Hamilton v. Schoenberger, 47 Iowa 385 (1877); First Nat. Bank v. White, 
220 Mo. 717, 120 S. W. 36 (1909); cf. Matter of Graham, 39 Misc. 226, 79 
N. Y. Supp. 573 (1902) (waiver of service before action is against public 
policy). Statutes in some states expressly declare that agreements or warrants of 
attorney to confess judgment, executed before suit, are void. E.g., Ata. CopE 
(Michie, 1928) § 8047; Fra. Comp. Laws (1927) $4495; INnp. Ann. Stat. 
(Burns, Supp. 1929) § 640.1; Ky. Srat. (Carroll, 1930) § 416; Miss. Ann. Cope 
(1930) $601. Other jurisdictions permit confession of judgment under warrant of 
attorney in an obligation. £.g., Det. Rev. Cope (1915) § 4199; Inu. Rev. Strat. 
(Cahill, 1929) c. 110, §88; Pa. Stat. ANN. (Purdon, 1930) tit. 12, § 316; TENN. 
Ann. Cope (Shannon, 1917) § 4706; Va. Cope Ann. (Michie, 1930) § 6130a; WIs. 
Stat. (1929) § 270.69. 

8 E.g., Cat. Cope Civ. Proc. (Deering, 1923) $1133; Iowa Cope (1927) 
§ 12670; Kan. Rev. Stat. ANN. (1923) c. 60, § 3113; Mo. Rev. Stat. (1929) § 1094; 
N. Y. Civ. Prac. Act (1930) § 541; N. C. Cope Ann. (Michie, 1927) § 624; Ore. 
Cope ANN. (1930) § 2-1206; WasH. Comp. Stat. (Remington, 1922) § 418. This 
appears to have prevented effectually the use of “ judgment notes” in those juris- 
dictions. See McCrairy v. Ware, 6 Kan. App. 155, 158, 51 Pac. 293, 294 (1897); 
First Nat. Bank v. White, supra note 7, at 738, 120 S. W. at 42; United States Fid. 
& Guar. Co. v. Shickler, 199 App. Div. 74, 75, 191 N. Y. Supp. 194 (1921). Ina 
few states the warrant of attorney must be in an instrument separate from the 
obligation. Micu. Comp. Laws (1929) § 14508; N. J. Comp. Star. (1910) p. 219, 
§ 5. Oral powers of attorney have been held inoperative. Siskiyou County Bank v. 
Hoyt, 132 Cal. 81, 64 Pac. 118 (1901) ; cf. Weiskircher v. Fisher, supra note 6. But 
see Flanigen v. Philadelphia, 51 Pa. 491, 493 (1860). 

: 9 136 Misc. 752, 240 N. Y. Supp. 804 (1930), aff'd without opinion, 230 App. 
Div. 830, 244 N. Y. Supp. 899 (1930), (1930) 30 Cor. L. REv. 739. 

10 128 N. Y. 387, 28 N. E. 353 (1891), holding that a Pennsylvania judg- 
ment confessed under warrant of attorney in a note, without service of process on 
the defendant, was entitled to full faith and credit; followed by Mayer v. Rauden- 
bush, 154 App. Div. 937, 139 N. Y. Supp. 1133 (1913), afd, 217 N. Y. 633, 
112 N. E. 1065 (1916). 
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ground that in the instant case the defendant was a resident of New 
York and a non-resident of Pennsylvania both at the time the warrant 
was executed and when judgment was confessed." 

Although jurisdiction may validly be conferred by consent of the 
party, it is clear that in actions on judgments of sister states the full 
faith and credit clause does not preclude inquiry into the jurisdiction 
of the court rendering the judgment.’? That the note, and therefore 
the power of attorney, was obtained through fraud or under duress 
is a ground for denying such judgment recognition.** But the Klein 
case seems to offer no occasion for the application of this principle.'* 
It may, perhaps, be suggested that the refusal to recognize the Pennsyl- 
vania judgment may be predicated on the presence of economic duress, 
that the exigencies of the situation, subjecting the needy debtor to the 
arbitrary dictates of his creditor, rendered inoperative the warrant of 
attorney given in connection with the obligation.‘* But a warrant of 
attorney is recognized as a type of security, enabling the obligee to 
obtain judgment and the consequent lien without the trouble and 
expense involved in the conventional lawsuit,’* and it has never been 
regarded as duress for a creditor to exact security from his debtor 


before advancing a loan. 
The tenuous nature of any objection on grounds of duress is aptly 


11 See Baldwin Bldg. & Loan Ass’n v. Klein, supra note 9, at 753, 240 N. Y. 
Supp. at 805. 

12 Thompson v. Whitman, 18 Wall. 457 (U. S. 1873); Old Wayne Mut. Life 
Ass’n v. McDonough, 204 U. S. 8 (1907); Story, Conriict oF Laws (8th ed. 
1883) § 609. 

13 Ashby v. Manley, 191 Iowa 113, 181 N. W. 869 (1921) (fraud) ; Trebilcox 
v. McAlpine, 62 Hun 317, 17 N. Y- Supp. 221 (1891) (fraud or duress); see 
Headlee v. Cain, 250 S. W. 611, 613 (Mo. App. 1923) (fraud). Contra: Jarrett 
v. Sippely, 175 Mo. App. 197, 157 S. W. 975 (1913) (fraud) ; Cowen v. Culp, 97 
Wash. 480, 166 Pac. 789 (1917) (same). So also if the authority has not been 
strictly followed, or has been exercised after its termination, the judgment is void 
for want of jurisdiction. Grover & Baker Sewing Machine Co. v. Radcliffe, 137 U.S. 
287 (1890) (confession by prothonotary under power given to “any attorney ”) ; 
National Exchange Bank v. Wiley, 195 U. S. 257 (1904) (confession in favor of 
one not the holder of the note); First Nat. Bank v. Cunningham, 48 Fed. 510 
(C. C. D. Ky. 1891) (confession after payment) ; Cohn v. Bromberg, 185 Iowa 298, 
170 N. W. 478 (1919) (unauthorized attorney); Spier v. Corll, 33 Ohio St. 236 
(1877) (confession before maturity). Contra: Hazel v. Jacobs, 78 N. J. L. 459, 
75 Atl. 903 (1910) (payment before judgment is no defense). 

14 That denial of recognition to such a judgment can validly be based only 
on lack of jurisdiction of the court rendering it is patent. For the fact that the 
warrant of attorney, if considered as a contract to permit confession of judg- 
ment, is against the public policy of the jurisdiction where the judgment, based 
on the warrant, is asserted, is no ground for denying the judgment full faith and 
credit. Fauntleroy v. Lum, 210 U..S. 230 (1908); Beal v. Carpenter, 235 Fed. 
273 (C. C. A. 8th, 1916). That judgment could not be procured where its recog- 
nition is demanded is also immaterial. Kenney v. Supreme Lodge of the World, 
252 U. S. 411 (1919); Roche v. McDonald, 275 U. S. 449 (1928), Note (1926) 
26 Cor. L. Rev. 464. 

15 Cf. Graves, J., in First Nat. Bank v. White, supra note 7, at 735, 120 S. W. 
at 41: L% The man who has signed a note of this kind is completely at the holder’s 
mercy. 

ae See Cuykendall v. Doe, 129 Iowa 453, 463, 105 N. W. 698, 702 (1906); 
Pirie v. Stern & Bro. Co., supra note 6, at 153, 72 N. W. at 371; Nicholas v. Far- 
well & Co., loc. cit. supra note 3. 
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illustrated by its illogical application to the Klein case. If this is really 
a species of coercion, there seems no rational basis for distinction be- 
tween resident and non-resident obligors.'’ If the creditor-debtor rela- 
tionship constitutes sufficient constraint, the place of the debtor’s resi- 
dence seems entirely immaterial. If there is no tenable theory of duress, 
that the debtor resides where such procedure is frowned upon by the 
law should hardly affect the situation. The narrow distinction at- 
tempted in the Klein case involves an unnecessary encroachment upon 
the uniformity promised by the full faith and credit clause. If the 
terms of the warrant of attorney are strictly pursued, its legal effect is 
a question of remedy to be determined by the lex fori.1* That the law 
of the place where the warrant was executed or where the maker resided 
annexed no validity to it seems totally inconsequential.’ Moreover, it 
could hardly be contended that a levy of execution upon the defend- 
ant’s property in Pennsylvania under the Pennsylvania judgment 
would be a violation of due process of law.*° The power to refuse rec- 
ognition to such a judgment and thus to add another hiatus between the 
due process and full faith and credit clauses must be rested upon a uni- 
versally recognized limitation of extraterritoriality.”* 

The decisions in other jurisdictions are practically unanimous in ex- 
tending full faith and credit to judgments validly confessed in sister 


17 Another recent New York case has adverted to the same distinction, limit- 
ing Teel v. Yost to its facts; i.e., to judgments confessed in states where the 
obligor was resident when he executed the power of attorney. Cf. Scanlon v. 
Kuehn, 225 App. Div. 256, 232 N. Y. Supp. 592 (1929). But that the defendant 
was resident in New York at all times has expressly been held immaterial. Albert 
Bldg. & Loan Ass’n v. Newman, 130 Misc. 624, 224 N. Y. Supp. 386 (1927). 
To support the distinction it may perhaps be contended that a court, interested 
primarily in protecting its own residents, will refuse to find valid consent to the 
exercise of foreign jurisdiction only where its own residents are concerned, but 
yet can consistently support, for example, a Pennsylvania judgment confessed 
against a resident of Pennsylvania. But this reasoning, in addition to being 
unduly paternalistic, disregards the salient fact that in such cases it is not one’s 
residence within a territory and consequent submission to its laws, but one’s 
voluntary consent to the exercise of a court’s power over him, that is the basis 
of jurisdiction. It is the actual consent, whose existence is a question of fact, 
and not an obligation imposed irrespective of consent, which furnishes jurisdic- 
tion. Cf. Note (1907) 20 Harv. L. Rev. 323. Therefore the authorization to 
confess judgment, depending on the will of the maker and not on the law, 
created an agency whose validity and whose binding effect upon the maker was 
to be determined solely by the law of the place where it was exercised. Cf. 3 BEALE, 
Cases ON Conriict oF Laws (1902) 542; 3 FREEMAN, op. cit. supra note 1, at 
$1314; (1924) 38 Harv. L. Rev. 110. 

18 Egley v. Bennett & Co., 196 Ind. 50, 145 N. E. 830 (1924); Hamilton v. 
Schoenberger, 47 Iowa 385 (1877); Krantz v. Kazenstein, 22 Pa. Super. Ct. 275 
(1903); see 3 BEALE, op. cit. supra note 17, at 520; Note (1912) 38 L. R. A. 
(N.s.) 814, 818. Contra: Acme Food Co. v. Kirsch, 166 Mich. 433, 131 N. W. 
1123 (1911) (law of place where warrant is executed governs its validity). 

19 See BEALE, loc. cit. supra note 17; cf. (1924) 38 Harv. L. Rev. 110. 

20 Cf. Grover & Baker Sewing Machine Co. v. Radcliffe, 137 U. S. 287, 299 
(1890) 5 Valliant, J., dissenting, in Crim v. Crim, supra note 5, at 563, 63 S. W. 
at 494. 

21 See Dodd, The Power of the Supreme Court to Review State Decisions in 
the Field of Conflict of Laws (1926) 39 Harv. L. Rev. 532, 547. Judgments on 
penal claims fall within this class. Ibid. 
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states under warrants of attorney contained in obligations,?* even 
though such judgments were unobtainable in, and against the public 
policy of, the state where action upon it was brought.** The result 
has been no different where the defendant was a resident of the latter 
jurisdiction, and non-resident in the state where the judgment was 
originally procured, either at the time of executing the warrant of 
attorney ** or when judgment was confessed.*° 

That a resident of New York may in a contract validly consent in 
advance to the exercise of foreign jurisdiction over him is apparent 
from a recent decision by the New York Court of Appeals.*® Although 
distinguishable,”’ this case nevertheless throws some doubt upon the 


22 Richards v. Barlow, 140 Mags. 218, 6 N. E. 68 (1885); First Nat. Bank 
v. Garland, 109 Mich. 515, 67 N. W. 559 (4896); Whittier v. Riley, 104 Neb. 
805, 178 N. W. 762 (1920); Sipes v. Whitney, 30 Ohio St. 69 (1876). 

23 Cuykendall v. Doe, supra note 16; Snyder v. Critchfield, 44 Neb. 66, 
62 N. W. 306 (1895); Hendrickson v. Fries, 45 N. J. L. 555 (1883); Teel v. 
Yost, supra note 10; Williams v. Hirschfield, 32 Okla. 598, 122 Pac. 539 (1912); 
Miller v. Miller, 90 Wash. 333, 156 Pac. 8 (1916); see Note (1926) 40 A. L. R. 
441, 446; 3 FREEMAN, Op. cit. supra note 1, at §1361. ~ 

24 Egley v. Bennett & Co., supra note 18; (1925) 23 Micu. L. Rev. 908, 
19 Int. L. Rev. 691; Kitchen v. Bellefontaine Nat. Bank, 53 Kan. 242, 36 Pac. 
344 (1894); Headlee v. Cain; Jarrett v. Sippely, both supra note 13; Albert 
Bldg. & Loan Ass’n v. Newman, supra note 17. The result has been the same 
where the defendant was resident neither in the state rendering the judgment, 
nor where action on it is brought. Randolph v. Keiler, 21 Mo. 557 (1855) 
semble; Williams v. Hirschfield, supra note 23; see Coleman v. Waters, 13 
W. Va. 278, 306 (1878). In a few instances courts have adverted to the fact 
that the debtor was a resident of the state where the warrant was executed and 
judgment confessed, as an element in its recognition. See Cuykendall v. Doe, 
supra note 16, at 456, 105 N. W. at 700; Ritter v. Hoffmann, 35 Kan. 215, 223, 
to Pac. 576, 581 (1888); Scott, J., dissenting, in Randolph v. Keiler, supra, at 
567; Miller v. Miller, supra note 23, at 336, 156 Pac. at 10. But apparently no 
case other than the Klein case has denied full credit merely because of the de- 
fendant’s non-residence in the judgment state. Cf. Scanlon v. Kuehn, supra 
note 17; Jn re Raymor’s Estate, supra note 6. 

25 Ritter v. Hoffman, supra note 24; Miller v. Miller, supra note 23; see 
Cuykendall v. Doe, loc. cit. supra note 16: “If the warrant of attorney was of 
any effect at all, it can hardly be argued that the debtor can make it void by 
leaving the state.” 

26 A resident of New York had stipulated in a contract that “ differences 
should be arbitrated at London pursuant to the Arbitration Law of Great Britain.” 
The defendant, not personally served in England, was notified in New York to 
arbitrate in London and refused. The plaintiff procured an award in England in 
proceedings under the English Act, and the New York court enforced the award 
on the ground that the contract implied a submission to the jurisdiction of the 
English court, which was not against public policy. Gilbert v. Burnstine, 255 N. Y. 
348, 174 N. E. 706 (1931) ; cf. (1930) 43 Harv. L. Rev. 653; Note (1931) 79 U. oF 
Pa. L. Rev. 474. A stipulation to submit differences to arbitration in a named 
jurisdiction dispenses with the necessity for personal service within the jurisdic- 
tion. Mitsubishi Goshi Kaisha v. Carstens Packing Co., supra note 2. 

27 The cases are analogous in that arbitration agreements, like warrants to 
confess judgment, are matters of remedy, whose validity is to be governed by 
lex fori. United States Asphalt Refining Co. v. Trinidad Lake Petroleum Co., 
222 Fed. 1006 (S. D. N. Y. 1915); The Silverbrook, 18 F.(2d) 144 (E. D. La. 
1927); Meacham v. Jamestown, Franklin & Clearfield R. R., 211 N. Y. 346, 
105 N. E. 653 (1914); see (1929) 29 Cor. L. Rev. 668. But in Gilbert v. Burn. 
stine, supra note 26, both the foreign and domestic jurisdictions recognized arbitra- 
tion agreements and provided similar procedure for their enforcement. Cf. 52 & 53 
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soundness of the Klein case,”* and it is still possible that the rational 
implications of Teel v. Yost will be recognized.*® That strict observ- 
ance of the terms of a warrant of attorney would result in a judgment 
entitled to full faith and credit seems implicit in the two cases in the " 
United States Supreme Court which have considered the subject.*° 


SELF-DEALING BY FipuCcIARY BANKS AND TRUST COMPANIES. — 
It is a guiding principle of equity that an individual trustee may derive 
no profit from his trust. As a necessary corollary, the trustee can not 
purchase his own goods and securities for the trust estate.2 Such trans- 
actions are voidable* at the instance of any beneficiary* within a 
reasonable time after notice.’ To remove all temptation to be un- 
faithful,® the rule is applied with literal strictness: * neither indirect 


Vict. c. 49, §§ 1-12 (1889); N. Y. ArprrraTion Law (1920) §§ 1-10, (1930) 43 
Harv. L. Rev. 653. In the Klein case the procedure of confessing judgment, valid in 
Pennsylvania, was void in New York. Moreover the full faith and credit clause is 
involved only in suits on judgments of sister states, and not where a foreign 
country is concerned. 

28 See Gilbert v. Burnstine, supra note 26, at 356, 357, 174 N. E. at 708: “ The 
[U. S. Supreme Court in the Radcliffe case] recognized its duty in a proper case 
to enforce such contracts [by non-resident parties to submit to foreign juris- 
diction]. . . . Public policy would not forbid defendants to appoint an agent to 
confess judgment in their behalf.” 

29 Albert Bldg. & Loan Ass’n v. Newman, supra note 17, on facts identical with 
those in the Klein case, reached an opposite result. 

30 See Grover & Baker Sewing Machine Co. v. Radcliffe, 137 U. S. 287, 295 
(1890); National Exchange Bank v. Wiley, 195 U. S. 257, 268, 270 (1904). 
The two cases have frequently been regarded as standing for the proposition that 
strict compliance with the power of attorney would support a judgment entitled to 
full faith and credit. See Cuykendall v. Doe, supra note 16, at 459, 105 N. W. at 
700; Crim v. Crim, supra note 5, at 559, 63 S. W. at 493; Hazel v. Jacobs, supra 
note 13, at 463, 75 Atl. at 904; Scort, op. cit. supra note 1, at 40, n.22; 3 BEALE, 
op. cit. supra note 17, at 512. 


1 Michoud v. Girod, 4 How. 503 (U. S. 1846); Magruder v. Drury & 
Maddox, 235 U. S. 106 (1914); see Note (1930) 44 Harv. L. Rev. 117, 118; 
1 Perry, Trusts & Trustees (7th ed. 1929) § 427; cf. Geddes v. Anaconda Copper 
Mining Co., 254 U. S. 590 (1920). 

2 Cornet v. Cornet, 269 Mo. 298, 190 S. W. 333 (1916); N. Y. Personat Law 
(1909) § 21; see 2 Pomeroy, Equity JuRIsPRUDENCE (4th ed. 1915) §§ 957, 958; 
cf. Dean v. Shingle, 198 Cal. 652, 246 Pac. 1049 (1926). A trustee’s purchases of 
the trust property for himself are likewise voidable. Clay v. Thomas, 178 Ky. 199, 
198 S. W. 762 (1917); Chiswell v. Campbell, 300 Pa. 68, 150 Atl. 90 (1930); 
(1926) 26 Cor. L. Rev. 1042. 

3 Eagle v. Terrell, 95 Ark. 434, 130 S. W. 550 (1910); Mitchell v. Reeder, 
104 Okla. 48, 231 Pac. 268 (2924); Chiswell v. Campbell, supra note 2; see Note 
(1919) 1 A. L. R. 747, 751. 

4 Morse v. Hill, 136 Mass. 60 (1883) ; see 1 Perry, op. cit. supra note 1, § 195; 
cf. Wilmington Trust Co. v. Carrow, 14 Del. Ch. 290, 125 Atl. 350 (1924). 

5 Hammond v. Hopkins, 143 U. S. 224 (1892); see 1 Perry, op. cit. supra 
note 1, § 195; Note (1919) 1 A. L. R. 745, 751. 

6 See Note (1889) 5 L. R. A. 166. 

7 A lone exception is made where the trustee, to protect an interest of his own 
in the trust property, buys at a court sale with the court’s consent after a hearing. 
Scholle v. Scholle, ror N. Y. 167, 4 N. E. 334 (1886); Matter of Markle’s Estate, 
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purchase ° nor good faith ® serves to protect the trustee, even though he 
has given fair value. If any profits are made, though not at the expense 
of the trust fund,’® the trustee must account to the cestui.'. This is 
familiar doctrine; a comparatively new and obviously important field for 
its application is suggested by the enormous increase in the number of 
banks and trust companies acting as fiduciaries.’? 

While few cases have reached the appellate courts,’* there seems to 
be little doubt that banks and trust companies frequently buy from 
themselves for their cestuis.\* This practice has some potential ad- 
vantages. It enables the corporate fiduciary to invest in the ‘securities 
with which it is most familiar ** and, whenever it can purchase below 
market prices, to effect some savings.'® 

But the temptation to profit at the expense of the cestui is even 
more patent than in the case of the individual trustee.‘7_ The fiduciary 
bank or trust company may be content to take a double profit, its fee 
as trustee plus the ordinary profit on such sales.** But it may also be 
tempted to buy new unseasoned securities from itself rather than safer 
seasoned investments on the outside market.’® Its security issuing 
department may injudiciously, or for ulterior motives, overbid for its 
securities, confident of selling them, if necessary, to its trust depart- 
ment.” It may be tempted to pass securities on to its cestuis at a price 


182 Pa. 378, 38 Atl. 612 (1897); see Note (1889) 5 L. R. A. 166; cf. Plant v. 
Plant, 171 Cal. 765, 154 Pac. 1058 (1916); Corbin v. Baker, 167 N. Y. 128, 60 
N. E. 332 (1901). But cf. Linsley v. Strang, 149 Ia. 690, 126 N. W. 941, 128 N. W. 
932 (1910). 

8 Davoue v. Fanning, 2 Johns. Ch. 252 (N. Y. 1816); cf. Hartman v. Hartle, 
95 N. J. Eq. 123, 122 Atl. 615 (1923). 

® Smith v. Miller, 98 Va. 535, 37 S. E. 10 (1900). 

10 Magruder v. Drury & Maddox, 235 U. S. 106 (1914); see 1 Perry, op. cit. 
supra note 1, § 427; cf. Bay State Gas of Delaware v. Rogers, 147 Fed. 557 (D. 
Mass. 1906). But cf. Heckscher v. Blanton, 111 Va. 648, 69 S. E. 1045 (1911). 

11 Skinnell v. Mahoney, 197 App. Div. 808, 189 N. Y. Supp. 845 (1921). 

12 They were named 5,899 times in 1923; 44,375 times in 1928. See Jenney, 
The Trusteed Estate (1931) 9 Harv. Bus. REv. 159. 

13 Beneficiaries are often too ignorant to sue. When they do, the corporate 
fiduciary will often settle the matter out of court to save its reputation. Cf. 
Jenney, supra note 12, at 164. 

14 KiIRKBRIDE, STERRETT, AND WILLIs, THE Mopern Trust Co. (6th ed. 
1925) 376; cf. Feninger, Investing Trust Funds in Proceepincs Firre Mi1p- 
WINTER CONFERENCE OF THE TruST COMPANIES OF THE U. S. (1924) 16, 17; 
SmirH, DEvELOPMENT oF Trust Companies IN U. S. (1928) 170. 

15 The question is whether this knowledge will be used for the benefit of the 
stockholders or the beneficiary. 

16 See SMITH, op. cit. supra note 14, at 152; Thompson, The Bond Depart- 
ment (1924) 1 Trust CoMPANIES 376, 378. But the security department, owing 
to agreement or understanding with other joint-issuing houses, frequently can 
not sell to its own trust department at the price paid for the security. See 
Feninger, supra note 14, at 16, 17. 

17 Corporations are likely to be more partial to their stockholders’ than to 
their customer-beneficiaries’ interests. See Jenney, supra note 12, at 162; cf. 
Thompson, supra note 16, at 477, 478. 

18 See SmirH, op. cit. supra note 14, at 172; Thompson, supra note 16, at 378. 

19 Cf. Sedgwick, Investment Advice (1930) 8 Harv. Bus. Rev. 468, 469. 
Though less likely, the market price of seasoned securities might be controlled by 
a pool of which the trustee was a member. 

20 For this reason bankers may frequently find it impossible to bid against 
a trust company for an issue of securities. 
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in advance of that paid.” If issues obtained from its originating house 
move slowly,”* or if some of its own securities appear to be bad invest- 
ments, the trust department offers a convenient dumping ground.”*. 

If the advantages and disadvantages of self-purchase weighed equally 
in the balance, the firm policy of equity to remove all temptation from 
fiduciaries ** should tip the scales against the practice. Also, the dan- 
ger of a divided interest *° in the case of a corporate fiduciary is a 
special consideration for making it a guarantor of what it purchases for 
the trust from itself. Consequently the courts have, in general, frowned 
on such transactions.** In some states, however, transactions of this 
sort are permitted by statute,?’ but are limited to approved invest- 
ments without profit, made with court sanction; as an additional safe- 
guard, the securities are subject to examination by the commissioner of 
banking.”* Significantly, such statutes are strictly construed.*® 


21 Cf. KIRKBRIDE, STERRETT, AND WILLIS, op. cit. supra note 14, at 376; SMITH, 
op. cit. supra note 14, at 152. It might be argued that the conflict of interest 
between the officers of the bond and trust department would lessen some of these 
dangers. However, the pressure of the bond department is considerable. See 
Feninger, supra note 14, at 16, 17. If the question came to an issue the directors 
might support the bond department in order to increase the company’s profit. 
Cf. Sedgwick, supra note 19, at 470. 

22 Non-originating houses sometimes take securities of inferior quality to please 
the originating house in order to be more certain of participating in the next 
offering. 23 See note 21, supra. 

24 See Carpozo, GROWTH OF THE LAw (1924) 96; Note (1889) 5 L. R. A,, 
supra note 6, at 166. 25 See note 17, supra. 

26 St. Paul Trust Co. v. Strong, 85 Minn. 1, 88 N. W. 256 (1901); Kelley v. 
First Minneapolis Trust Co., 178 Minn. 215, 226 N. W. 696 (1929); Larson v. 
Security Bank, 178 Minn. 209, 224 N. W. 235 (1929); Matter of Long Island 
Loan & Trust Co., 92 App. Div. 1, 87 N. Y. Supp. 65 (1904), aff'd per curiam, 
179 N. Y. 520, 71 N. E. 1133 (1904); see Chandler, Corporate Fiduciary Should 
Not Sell Its Own Securities to Its Trusts For Investment (1924) 39 Trust Com- 
PANIES 77, 78; (1930) 14 Minn. L. Rev. 308, 309; McKinney, Important Decision 
Defining Status of Participating Mortgages as Legal Investments jor Trust Funds 
(1914) 19 Trust Companies 7, 10; SEARS, Trust Company Law (1917) § 31; 
SMITH, op. cit. supra note 14, at 172; cf. Shanley’s Estate v. Fidelity Union 
Trust Co., 138 Atl. 388 (N. J. Eq. 1927). But cf. Commonwealth Trust Co. of 
Pittsburgh v. First-Second Nat. Bank, 260 Pa. 223, 103 Atl. 598 (1918). Similar 
dangers are present where the corporate fiduciary purchases from its trusts 
for itself. 

27 Wis. Stat. (1929) § 223.03(10). In the case of investment of trust funds 
in participating mortgages, other objections such as mingling, investment of 
funds in the fiduciary’s name, and the problems of insolvency have obscured the 
objection that the trustee sometimes buys for the trust from himself. Cf. Mc- 
Kinney, Legality of Participating Mortgage Certificates as Investments for Trustees 
(1915) 24 YALE L. J. 286. One state permitted such transactions without statute. 
Matter of Union Trust Co., 86 Misc. 392, 149 N. Y. Supp. 324 (1014), aff'd per 
curiam, 170 App. Div. 953, 155 N. Y. Supp. 1145 (1915), aff'd, 219 N. Y. 514, 
114 N. E. 1057 (1917); see SEARS, op. cit. supra note 26, $$ 33, 35. But cf. 
St. Paul Trust Co. v. Strong, supra note 26. Today some jurisdictions permit 
self-purchase in this limited situation with very strict safeguards, including a 
requirement of prompt notice to the beneficiary. N. Y. Banking Law (1917) § 188 
(7); Matter of Thomson, 135 Misc. 62 (Surr. Ct. 1929). 

28 Wis. Stat. (1929) § 223.03(10). If the practice is allowed by statute, a 
provision for publication of the holdings of corporate fiduciaries, indicating where 
such holdings were purchased, might make trust companies extremely scrupulous 
in purchases from themselves. It would also test the efficiency of corporate 
fiduciaries by showing how successfully they managed their funds. 

29 Minn. Stat. (Mason, 1927) § 7738 permits corporate trustees to invest 
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To free themselves from suspicion, some corporate fiduciaries have 
no bond department *° or subsidiary corporation. Others insert provi- 
sions in the trust agreement that they shall not purchase from them- 
selves.*! In the absence of such a provision, where the particular pur- 
chase is carried out with the consent or ratification ** of the beneficiary,** 
with full disclosure, good faith, and for a fair price, the corporate fiduci- 
ary should be relieved of its guarantor’s liability.** On the other hand, 
some insert provisions in the trust agreement permitting self-purchase.*® 
Such general consent given in advance might well be void.** Generally, 
trustees can not free themselves by contract from the limitations im- 
posed to safeguard the trust device,*’ and such a provision would clearly 
be invalid if used to cloak unconscionable transactions.** 

‘Much the same problems are presented where the corporate fidu- 
ciaries deposit the trust funds in theif own savings or banking depart- 
ments.*® By statute, some jurisdictions sanction the practice if the 
cestuis’ interests are protected by a deposit of securities.*° Even in 
the absence of statute, one or two courts have permitted it.t Some 


funds in authorized securities “held” by it. This has been construed not to 
include securities “owned” by it. Kelley v. First Minneapolis Trust Co., supra 
note 26; see (1930) 14 Mrnn. L. REv. 308. 

30 See SmiTH, op. cit. supra note 14, at 172, 484. 

31 See Sedgwick, supra note 19, at 469; cf. SEARS, op. cit. supra note 26, at 277. 
Another provision that the corporate fiduciary may buy securities in lots and 
then alot to its trusts is sometimes inserted to nullify the effects of the limitations 
on self-purchases. Other subterfuges are discussed later. See notes 53-57, infra. 

32 Report of the transaction to the cestui does not constitute ratification. 
Matter of Long Island Loan & Trust Co., supra note 26. 

38 A child beneficiary can not give enforceable consent. Clay v. Thomas, 
supra note 2. Nor can the beneficiary consent where there is a contingent re- 
mainder in his issue. Skinnell v. Mahoney, supra note 11. 

84 This would be the rule for an individual fiduciary. Taylor v. Gordon, 
169 Ark. 1132, 278 S. W. 26 (1925); Bailey v. Waddy, 195 Ky. 415, 243 S. W. 21 
He ; see 1 Perry, op. cit. supra note 1, § 195; 2 PoMEROY, op. cit. supra note 2, 

956, 957. 

35 See Feninger, supra note 14, at 17; Trust Agreement, Security Trust & Sav- 
ings Bank, Los Angeles, California (1928) 9. 

36 Settlors will frequently, because of ignorance and inexperience, sign a printed 
form agreement without realizing its significance or their rights. 

37 See Posner, Liability of the Trustee Under the Corporate Indenture (1928) 
42 Harv. L. Rev. 198, 209, 211, 244, 248; cf. Carrier v. Carrier, 226 N. Y. 114, 
123 N. E. 135 (1919); Green v. Title Guarantee & Trust Co., 223 App. Div. 
12, 227 N. Y. Supp. 252 (1928), aff'd per curiam, 248 N. Y. 627, 162 N. E. 552 
(1928). But cf. Bell v. Title Trust & Guarantee Co., 292 Pa. 228, 140 Atl. 
goo (1928). 

38 See Whalen v. Hudson Hotel Co., 183 App. Div. 316, 320, 170 N. Y. Supp. 
855, 858 (1918); Matter of Schuster’s Estate, 35 Ariz. 457, 471, 281 Pac. 38, 43 
(1929); Note (1930) 44 Harv. L. Rev. 117, 118, n.4; cf. Guardian Trust Co. 
v. White Cliffs Portland Cement & Chalk Co., 109 Fed. 523 (W. D. Ark. 1901). 

39 See SmiTH, op. cit. supra note 14, at 424, 425. 

40 38 Srar. 264 (1913), as amended by 40 Stat. 968 (1918), 12 U. S. C. 
§ 248(k) (1926) ; cf. People v. California Safe Deposit & Trust Co., 22 Cal. App. 69, 
133 Pac. 324 (1913). 

41 Hayward v. Plant, 98 Conn. 374, 119 Atl. 341 (1923); Herzog v. Title 
Guarantee & Trust Co., 148 App. Div. 234, 132 N. Y. Supp. 1114 (1911), aff'd, 
210 N. Y. 531, 103 N. E. 885 (1913) ; see Note (1923) 23 Cor. L. Rev. 465, 467-68; 
cf. Tucker v. New Hampshire Trust Co., 69 N. H. 187, 44 Atl. 927 (1897). N. Y. 
Banxinc Law (1917) §188(7) clarified the situation in New York by permit- 
ting such deposit of funds awaiting investment or distribution. 
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jurisdictions even allow the fiduciary to pay the same interest that it 
pays on ordinary deposits.*? But decisions holding such deposits to be 
in breach of trust ** and charging the corporate fiduciary with the 
profits made ** or the legal rate of interest,*® represent a sounder view. 
Such a practice is open to the objections of self-dealing,*® of double 
profit,” and of the danger of the fiduciary’s divided interest.** In 
its support it has been urged that the cestui is better protected in the 
event of the fiduciary’s insolvency.*® But this argument is based on 
the mistaken assumption that trust funds so deposited receive a prefer- 
ence over other deposits.” 


42 Hayward v. Plant; Herzog v. Title Guarantee & Trust Co., both supra 
note 41; Matter of People’s Trust Co., 169 App. Div. 699, 155 N. Y. Supp. 639 
(1915); see SEARS, op. cit. supra note 26, § 34. The last case illogically bases its 
decision on N. Y. Banxinc Law (1914) § 188(11) requiring that not less than 
2% interest shall be paid. In Missouri, under a similar statute the court properly 
reached the opposite result. Mo. Rev. Stat. ANN. (1929) § 5423 (9); Enright v. 
Sedalia Trust Co., 20 S. W.(2d) 517 (Mo. 1929). 

#3 In Pennsylvania this is based on a statute providing that trust companies 
must keep their trust funds separate from their assets. Trust Companies’ Deposits 
of Trust Estates, 8 Pa. D. & C. 225 (1926); Trust Companies as Executors, 
9 Pa. D. & C. 702 (1927). And it would apply the rule to national banks despite 
the Federal Reserve Bank’s provision allowing the practice conditionally. Na- 
tional Banks acting as Fiduciaries, 30 Pa. Dist. Rep. 63 (1920) ; cf. note 41, supra. 

44 Enright v. Sedalia Trust Co., supra note 42. See Mitchell, J., in St. Paul 
Trust Co. v. Kitson, 62 Minn. 408, 419, 65 N. W. 74, 78 (1895). The exact meas- 
ure of profits on such deposits may be somewhat difficult to determine, but it 
can be done with perhaps an allowance to the corporate fiduciary for overhead. 
See the trust company’s practice in Hayward v. Plant, supra note 41, at 390, 
11g Atl. at 347. 

45 Union Trust Co. v. Preston National Bank, 144 Mich. 106, 107 N. W. 1109 
(1906); St. Paul Trust Co. v. Kitson, supra note 44. In these cases, it is likely 
that the legal rate was decided upon because on their facts it approximated the 
real measure of profits. See Mitchell, J., in St. Paul Trust Co. v. Kitson, supra 
note 44, at 419, 65 N. W. at 78. In Petnaitvinie, the court held the fiduciary 
liable only for the rates of interest on accounts of a like character, but the ques- 
tion of liability for all the profits was not argued. Reid v. Reid, 237 Pa. 176, 
85 Atl. 85 (1912). 

46 A deposit is an exchange of a chose in action for funds. Mills v. Swear- 
ingen, 67 Tex. 269, 3 S. W. 268 (1887). 

47 See SmirH, supra note 14, at 425. 

48 The fiduciary would be tempted to leave it on deposit with its double profit 
rather than otherwise invest it. But if the trust funds are deposited anywhere for 
an unreasonably long period, the fiduciary is liable for a breach of trust. Matter 
of Whitecar’s Estate, 147 Pa. 368, 23 Atl. 575 (1892) (fifteen years) ; see Boreing 
v. Faris, 127 Ky. 67, 74, 104 S. W. 1022, 1024 (1907). 

49 See Matter of People’s Trust Co., supra note 42, at 7o1, 155 N. Y. Supp. 
at 641; SEARS, op. cit. supra note 26, § 36. Other arguments are given in Note 
(1923) 23 Cor. L. Rev. 465, 468. The convenience of the practice is so slight 
as to seem immaterial. The argument that there is state supervision of deposits 
applies equally well to a deposit in another bank. It is also urged that there is 
implied authority by the settlor. See Note (1930) 16 Va. L. REv. 392, 398-99. 
It seems doubtful whether this is true. The settlor probably did not think about 
it; if he had, he would probably not have authorized a practice involving danger 
and resulting in no real service to himself or to the beneficiary. See Smiru, 
op. cit. supra note 14, at 425. 

50 Where such a deposit is legally made, it should not and does not receive a 
preference. Madison Trust Co. v. Carnegie Trust Co., 167 App. Div. 4, 152 N. Y. 
Supp. 517 (1915); Mills v. Swearingen, supra note 46; see Note (1928) 56 A. L. R. 
806, 809; Note (1930) 16 Va. L. REv. 392, 396-401; cf. Matter of Lebanon Trust 
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Where the fiduciary deals directly with its own concern ™ there is 
little difficulty in the application of the general rule. On principle, it 
should be immaterial that the corporate fiduciary deposits in, or pur- 
chases from, its own subsidiary corporations ** or corporations which 
_ it owns or controls directly or indirectly.°* Equity can disregard the 

corporate fiction to avoid such transactions.** Attempts to profit indi- 
rectly by agreements *° to exchange business should be similarly void- 
able; the fiduciary should be charged as guarantor of all purchases, 
and should be compelled to deliver up all profits on the same principles 
that govern the case of direct dealing.°° , 


& Safe Deposit Bank’s Estate, 166 Pa. 622, 31 Atl. 334 (1895). In some juris- 
dictions savings department depositors get a preference over other depositors in 
the bank. Conn. Gen. Stat. (1930) $3935; Bank Commissioners v. Security 
Trust Co., 75 N. H. 107, 71 Atl. 377 (1968). Fiduciary funds in that department 
share the preference but that would be true of a deposit in any outside bank’s 
savings department in the same jurisdiction. If such deposits are illegal, it might 
be possible to follow the res and thus get a preference, but to permit such a 
practice because of an advantage that accrues only if it is a wrong is absurd. 

It is also urged that since the fiduciary bank is in a position to learn more 
quickly of its own financial weakness if any, than of another’s, its duty to with- 
draw the trust funds would be performed at an earlier date. It would be con- 
trary to human nature to expect such withdrawal, which would further weaken 
the bank. And if there were a breach of this duty there would be no res to 
follow on the theory that the savings department had become the debtor of the 
trust department. Cf. Note (1930) 16 Va. L. Rev. 392, 398. N. Y. BANKING 
Law (1914) §188(8) apparently gives a preference to trust funds so deposited, 
doubtless causing the misapprehension on this score, but it is limited to the funds 
of trusts arising by judicial order. Madison Trust Co. v. Carnegie Trust Co., supra; 
cf. Note (1930) 16 Va. L. REv. 392, 400, n.29. A general preference to trust funds 
so deposited would seem unfair to other creditors of the bank. 

See note 14, supra. 

52 SmirH, op. cit. supra note 14, at 172. 

53 B bank may own or control both fiduciary bank A and C bank. There is a 
case of self-purchase if bank A buys from C’s bond department or corporation. 
Or A may own B and B own C. There is self-purchase if any one buys from 
another’s bond department or corporation. Many different situations will be 
found where the fiduciary and the seller are substantially one and the same in 
ownership or control, if corporate fictions are disregarded. 

54 Skinnell v. Mahoney, supra note 11; cf. Strong v. Dutcher, 186 App. Div. 
307, 174 N. Y. Supp. 352 (1919); Hartman v. Hartle, supra note 8. Today many 
banks are more or less connected. Where to draw the line in piercing corporate 
fictions is a question of degree. Clearly if the trustee and issuing house are under 
completely or substantially the same ownership or control, the corporate fiction 
would be disregarded. The same should be true where there is such part owner- 
ship or control that a danger arises of a divided interest influencing the fiduciary 
corporation’s purchases. A conservative jurisdiction might not permit any con- 
nection at all. Cf. Shanley’s Estate v. Fidelity Union Trust Co., supra note 26. 

55 4 bank buys for its trusts from B bank, and B bank for its trusts from A 
bank. See Sedgwick, supra note 19, at 459. 

56 These agreements are often mere tacit understandings, but that should 
make no difference since the profits to the fiduciary and the dangers to the 
beneficiary are in effect the same. 
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Due Process AND THE EMPLOYMENT Contract. — Adair v. United 
States 1 and Coppage v. Kansas,’ reflecting an economic philosophy that 
an employer may hire and fire under such terms and for such reasons 
as he sees fit, were decided upon the premise that any attempt to cur- 
tail this power was violative of the due process clause. But both before 
and since these decisions the legislatures of the country have indicated 
an unwillingness to adopt this view. State statutes disclose a treatment 
of industrial problems based upon the assumption that this freedom to 
contract may and at times should be restricted in the interests of the 
public welfare. 

The statutes are legion. There are acts which seek directly to protect 
the state by forbidding discrimination against an employee, present or 
prospective, because of membership in the national guard or the state 
militia.* More pertinent to this discussion are those of which the im- 
mediate purpose is the protection of the employee’s interests. For in- 
stance, in seeking to assure him political equality it is frequently pro- 
vided that he be given time to vote without reduction of wages or 
threats of discharge,* or that there shall be no attempt to influence the 
employee’s vote by threats of discharge or of the closing of the employ- 
er’s place of business if the election has certain results.’ More broadly, 


1 208 U. S. 161 (1908). A federal statute imposing a criminal penalty upon 
the making of an anti-union contract was held unconstitutional as applied to an 
employer who discharged an employee because of membership in a labor union. 

2 236 U. S. 1 (1915). A Kansas statute similar to that declared invalid in 
Adair v. United States, 208 U. S. 161 (1908), was held unconstitutional as applied 
to an employer who discharged an employee for his refusal to sign a non-union 
agreement. 

In spite of these decisions many identical statutes may still be found among 
the latest compilations. Ariz. Cope (Struckmeyer, 1928) § 4483; Cat. Pen. CopE 
(Deering, 1923) § 679; Coro. Ann. Stat. (Mills, 1930) $$ 4474-78; IpaHo Comp. 
Stat. (1919) § 2321; Inv. Ann. Stat. (Burns, 1926) § 2005; Mass. Gen. Laws 
(1921) c. 149, §§ 20, 180; Minn. Stat. (Mason, 1927) § 10378; Miss. Cope ANN. 
(1930) §§ 7131-32 (in favor of telegraphers only); N. H. Pus. Laws (1926) 
c. 176, §§ 29, 30; N. J. Comp. Star. (1910) .p. 3052; N. Y. Penat Law (1909) 
Hee S. C. Crrm. Cope (1922) §194; Tex. Rev. Civ. Cope (Vernon, 1928) 

5197. 

8 Ariz. Cope (Struckmeyer, 1928) § 2234; Cat. Pen. Cope (Deering, 1923) 
§ 421; Me. Rev. Stat. (1930) c. 18, §80; Mass. Gen. Laws (1921) c. 33, $74; 
Hy M. Stat. Ann. (Courtright, 1929) §§ 93-301-02; On10 Gen. Cope (Page, 1931) 

5265. 

4 Ariz. Cope (Struckmeyer, 1928) §1218; ArxK. Dic. Strat. (Crawford & 
Moses, 1921) §$§ 3818-19; Coto. ANN. Stat. (Mills, 1930) § 2515; Inu. Rev. Srar. 
(Cahill, 1929) c. 46, § 228; Iowa Cope (1927) §§ 826-27; Kan. Rev. Stat. ANN. 
(1923) c. 25, § 418; Ky. Strat. (Carroll, 1930) § 1574; Mp. Ann. Cope (Bagby, 
1924) c. 33, $99; Mass. Gen. Laws (1921) c. 150, §§ 178-80; Minn. Stat. (Mason, 
1927) $$ 435, 592; Mo. Rev. Stat. Ann. (1919) § 5026; Nes. Comp. Stat. (1929) 
§ 32-1157; Nev. Comp. Laws (1929) §§ 2595-06; N. Y. Exect. Law (1909) 
§ 200; Onto GEN. Cope (Page, 1931) § 12950; S. D. Comp. Laws (1929) § 7274; 
Tex. Rev. Pen. Cope (Vernon, 1928) § 209; Uran Comp. Laws (1917) § 2352. 

5 Ara. Cope (Michie, 1928) §§ 3922-23; Ariz. Cope (Struckmeyer, 1928) ~ 
§§ 4500-01; Car. Pen. Cope (Deering, 1923) § 59; Coro. Ann. Stat. (Mills, 1930) 
§ 2595; Fra. Comp. Laws (1927) §§ 8165-66; Iowa Cope (1927) $§ 826-27; 
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a few statutes forbid attempts to limit the employee’s political activities 
by any sort of discrimination.°® 

Closely similar to the acts declared unconstitutional in the Adair and 
Coppage cases are those which seek to protect the economic interests 
of the employee by making it a crime to exact a fee as a condition of 
obtaining employment or to require an agreement to turn over to the 
employer a percentage of tips received,’ to board at the company board- 
ing house,® or to buy all supplies at the company store.® Enactments 
are also common which, though similar in purpose, adopt a different 
method of attack. They specify that certain provisions shall be a part 


Kan. Rev. Strat. ANN. (1923) c. 25, §418; Ky. Srat. (Carroll, 1930) § 1574; 
Mp. Ann. Cove (Bagby, 1924) c. 33, § 184; Mass. Gen. Laws (1921) c. 55, § 27, 
c. 56, §63; Micu. Comp. Laws (1915)-§ 15174, Mich. Laws 1925, p. 638; Minn. 
Stat. (Mason, 1927) §§560, 592; Mo. Rev. Stat. ANN. (1919) §§ 5027-28; 
Mont. Rev. Cope (Choate, 1921) § 10770; Nes. Comp. Stat. (1929) § 32-2124; 
Nev. Comp. Laws (1929) § 2621; N. J. Comp. Stat. (1910) p. 2140; N. M. Srart. 
Ann. (Courtright, 1929) § 41-515; N. C. Cope Ann. (Michie, 1927) § 4185; Oxn10 
Gen. Cope (Page, 1931) §§ 4785-194-95, 12951; S. C. Crim. Cope (1922) § 356; 
Tenn. Ann. Cope (Shannon, 1917) §§ 6868a6-9; Utan Comp. Laws (1917) 
§§ 2340-41; W. Va. Cope (1931) c. 3, art. 7, § 25; Wis. Star. (1929) § 103.18. 

6 Ariz. Cope (Struckmeyer, 1928) § 4502; Nev. Comp. Laws (1929) §$§ 10602~ 
03; N. M. Stat. Ann. (Courtright, 1929) § 41-516; Wyo. Comp. Stat. ANN. (1920) 
§ 4307; S. C. Crm. Cope (1922) § 356. 

The constitutionality of these three types of acts seeking to assure the employee 
political equality would seem clear. See Day, J., dissenting, in Coppage v. Kansas, 
236 U. S. 1, 37 (1915). But one successful attack upon their validity has been 
found. The Illinois Supreme Court declared an act allowing an employee two 
hours to vote without deduction of pay invalid insofar as it applied to employees 
paid by the hour. People v. Chicago, M. & St. P. R. R., 306 Ill. 486, 138 N. E. 
155 (1923), (1923) 18 Inv. L. Rev. 56, (1923) 9 Va. L. Rev. 655. It is interesting 
to note that in a few states employees paid by the hour are specifically exempted 
from the operation of such acts. See, e.g., Coto. ANN. Stat. (Mills, 1930) § 2515; 
Uran. Comp. Laws (1917) § 2352. 

7 Conn. Gen. Stat. (1930) § 5207; Micn. Comp. Laws (Supp. Cahill, 1922) 
§ 5582(1) (2); Munn. Stat. (Mason, 1927) § 10378; Nev. Comp. Laws (1929) 
§ 10605; Pa. Star. (West, 1920) § 13628; UranH Comp. Laws (1917) § 8328, as 
amended by Laws 1919, p. 350; VA. Cope ANN. (Michie, 1930) § 18051. Such a 
statute was held invalid by the California court on the strained reasoning that 
while the end of protecting the public from fraud was reasonable (sic), the 
means used were unreasonable. Ex parte Farb, 178 Cal. 592, 174 Pac. 320 (1918), 
(1918) 32 Harv. L. Rev. 173. . 

8 Ipano Comp. Stat. (1919) § 2322; Mont. Rev. Cope (Choate, 1921) 
§§ 11223-24; Nev. Comp. Laws (1929) § 10472; Ore. Cope ANN. (1930) §§ 14- 
861-62; Uran. Comp. Laws (1917) § 8513. 

® Ariz. Cope (Struckmeyer, 1928) § 4879; ARK. Dic. Stat. (Crawford & 
Moses, 1921) §$§$ 7218-19; IpAHO Comp. Stat. (1919) § 2322; INnp. Ann. Star. 
(Burns, 1926) §§$ 9345-49; La. Rev. Stat. Ann. (Marr. Supp. 1926) p. 1038-39; 
Nev. Comp. Laws (1929) § 10472; Onto Gen. Cope (Page, 1931) § 12944; ORE. 
Cope ANN. (1930) §§ 14-861-62; Tenn. Ann. Cope (Shannon, 1917) §§ 6882-83; 
Tex. Rev. Pen. Cope (Vernon, 1928) § 1620; Uran Comp. Laws (1917) $8513; 
Wasn. Comp. Stat. (Remington, 1922) § 7595; W. Va. Cope (1931) c. 21, art. 5, 


$5. 

Following Adair v. United States and Coppage v. Kansas, a lower federal court 
declared the Oregon act invalid. Owen v. Westwood Lumber Co., 22 F.(2d) 992 
(D. Ore. 1927), (1928) 41 Harv. L. Rev. 796; appeal dismissed for failure to 
comply with Rule 12, 278 U. S. 665 (1929). Cf. Frover v. People, 141 Ill. 171, 
31 N. E. 395 (1892), where a statute forbidding employees engaged in mining or 
manufacturing to be interested in a general store was held bad as discriminating 
against certain employers. 
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of every contract of employment, and impose certain duties on every 
employer to his employee. Among the most frequent are those re- 
quiring payment of wages at certain intervals,‘° payment in cash or 
scrip redeemable in cash,"* and those forbidding the company store to 
charge employees higher prices than others are charged.’* 


10 Conn. Gen. Stat. (1930) § 5205 (weekly); La. Rev. Stat. Ann. (Marr., 
Supp. 1926) p. 1035-36 (weekly) ; Kan. Rev. Stat. ANN. (1923) c. 44, §§ 301, 305 
(weekly) ; Me. Rev. Stat. (1930) c. 54, § 39 (same) ; Mp. Ann. Cope (Bagby, 1924) 
c. 23, § 151 (bi-weekly) ; Mass. Gen. Laws (1921) c. 149, §§ 148, 180, as amended 
by Laws 1921, c. 51, Laws 1923, c. 136, Laws 1924, c. 145, Laws 1925, c. 165, Laws 
1929, c. 117 (weekly) ; Micn. Comp. Laws (1915) $§ 5583-85 (bi-weekly); Mauss. 
Cope ANN. (1930) §§ 4654-55 (bi-weekly) ; Mo. Rev. Stat. ANN. (1919) §§ 7463, 
9802-03 (bi-weekly); Mont. Rev. Cope (Choate, 1921) §§ 3084, 3088 (bi- 
weekly); Nes. Comp. Strat. (1929) § 74-574 (bi-weekly); Nev. Comp. Laws 
(1929) § 2775 (bi-weekly) ; N. H. Pus. Laws (1926) c. 176, § 25 (weekly); N. J. 
Comp. Stat. (1910) p. 3049-50 (bi-weekly); N. Y. Labor Law (1909) §11 
(weekly) ; N. C. Cope Ann. (Michie, 1927) § 6558 (bi-weekly) ; On10 Gen. CopE 
(Page, 1931) $§ 12946-1-2 (bi-weekly); Oxia. Comp. Stat. ANN. (Bunn, 1921) 
§ 7258 (bi-weekly) ; Ore. Cope ANN. (1930) $$ 49-502-03 (monthly); R. I. Gen. 
Laws (1923) c. 248, $§ 93-94 (weekly) ; Tenn. Ann. Cope (Shannon, 1917) § 3608a- 
77bl (bi-weekly) ; Tex. Rev. C1v. Cope (Vernon, 1928) §§ 5155-57a (bi-weekly) ; 
Vr. Gen. Laws (1917) $5852 (weekly); Va. Cope Ann. (Michie, 1930) § 1818 
(bi-weekly) ; W. Va. Cope (1931) c. 21, art. 5, § 1 (bi-weekly) ; Wis. Stat. (1929) 
§ 103.39 (bi-weekly) ; Wyo. Comp. Stat. ANN. (1920) §§ 4310-12 (bi-weekly). 

The New York act has been upheld by the Supreme Court on the reserved 
power of the state to amend corporate charters. Erie R. R. v. Williams, 
233 U. S. 685 (1914). State courts have upheld such statutes on the same 
grounds, or on that of the right of a state to impose conditions precedent to a 
foreign corporation’s doing business therein. Arkansas Stove Co. v. State, 94 Ark. 
27, 125 S. W. 1001 (1910); New York Central R. R. v. Williams, 199 N. Y. 108, 
g2 N. E. 404 (1910); Lawrence v. Rutland R. R., 80 Vt. 370, 67 Atl. rogr 
(1907). Contra: Braceville Coal Co. v. People, 147 Ill. 66, 35 N. E. 62 (1893). 

Where the broader ground of a reasonable police regulation alone could be 
invoked, the results in the state courts have been less favorable to the laborer. 
Republic Iron & Steel Co. v. State, 160 Ind. 379, 66 N. E. 1005 (1903) (requir- 
ing payment once a week held unreasonable); Superior Laundry Co. v. Rose, 
193 Ind. 138, 137 N. E. 761 (1923) (penalty held unreasonable) ; State v. Pru- 
dential Coal Co., 130 Tenn. 275, 170 S. W..56 (1914). A statute applying to all 
employers was, however, upheld in Opinion of the Justices, 163 Mass. 589, 40 N. E. 
713 (1895) ; Seeleyville Coal and Mining Co. v. McGlosson, 166 Ind. 561, 77 N. E. 
1044 (1906) (upheld on the peculiar ground that provision was not mandatory on 
employees). 

11 Ariz. Cope (Struckmeyer, 1928) § 4878: Arx. Dic. Strat. (Crawford & 
Moses, 1921) § 7128; Cal. Laws 1929, p. 793; Inp. Ann. Stat. (Burns, 1926) 
§§ 9338-40; Kan. Rev. Stat. ANN. (1923) c. 44, § 3013. Ky. Stat. (Carroll, 1930) 
§ 4758b-1; Ky. Const. (1891) § 244; La. Rev. Stat. Ann. (Marr, 1915) §§ 4083- 
84; La. Laws 1926, p. 601-02; Mp. Ann. Cope (Bagby, 1924) c. 23, § 151; 
Miss. Cope Ann. (1930) § 4657; Mo. Rev. Stat. Ann. (1919) § 6775; Nev. Comp. 
Laws (1929) §$§ 2777-80, 2783-84; N. H. Pus. Laws (1926) c. 176, §§ 26, 28; 
N. J. Comp. Star. (1910) p. 3046-48, as amended ‘by N. J. Comp. Star. (Supp. 
1924) p. 891, Laws 1928, p. 202-06, Laws 1929, p. 431-35; N. Y. Labor Law (1909) 
§ 10; N. C. Cope Ann. (Michie, 1927) $§ 4479, 6558; Oxia. Comp. Stat. ANN. 
(Burns, 1921) § 7259; Ore. Cope ANN. (1930) § 49-501; S. C. Crim. Cope (1922) 
§ 206; S. C. Civ. Cope (1922) § 5591; TENN. ANN. Cope (Shannon, 1917) §§ 3608a- 
75-77b7. 4342; Vr. Gen. Laws (1917) §§ 5853-56; Va. Cope Ann. (Michie, 
1930) §§ 1818-19; WasH. Comp. Stat. (Remington, 1922) § 7594; W. Va. Cope 
(1931) c. 21, art. 5, $3, 4. Prior to its decision in Coppage v. Kansas, the 
ver Court several times affirmed the constitutionality of these acts. See note 
19, infra. 

12 Conn. Gen. Stat. (1930) $5209; Onto Gen. Cope (Page, 1931) §§ 12945- 
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Grounds for the reéxamination of the premise of Coppage v. Kansas 
may well be found in its general rejection by legislators. Recently 
passed statutes designed to protect employees from anti-union contracts 
keep the problem in the forefront. A Wisconsin act ** provides merely 
that such contracts shall be void and unenforceable and shall not fur- 
nish the basis for any legal or equitable relief.‘* This change in method 
may be considered one of substance and not merely one of form, for 
an agreement, though unenforceable, does retain a distinct practical 
value.’® But the bearing of the change upon the question of constitu- 
tionality would seem to be negligible if the premise of Coppage v. 
Kansas is to remain intact.'* And this is equally true of statutes passed 
in Nevada and Oregon which, adopting the principle of correlation,*’ 
make it a crime to exact a promise either to join or not to join a labor 


union.?® 
In a number of cases since the decision in Adair v. United States and 


upon two occasions since the decision in Coppage v. Kansas, the Su- 
preme Court has itself discarded the premise upon which those cases 
were decided. During the interval between the two decisions its rejec- 
tion was necessary to declare valid acts requiring payment in cash.’® 
The same was true of decisions upholding the validity of an act abolish- 
ing the fellow-servant rule and rendering nugatory all contracts at- 


46; Va. Cope Ann. (Michie, 1930) § 1820; W. VA. Cope (1931) c. 21, art. 5, §5. 
The West Virginia act was declared unconstitutional by the supreme court of 
that state on the unconvincing ground that it discriminated against certain em- 
ployers and also disregarded legitimate reasons for different prices to different cus- 
tomers. State v. Fire Creek Coal & Coke Co., 33 W. Va. 188, 10 S. E. 288 (1889). 

18 Wis. Stat. (1929) § 103.46. 

se 14 The same method is employed in the pending Shipstead Bill. Sen. Bill 
0. 1482. 

15 Cf, Atwood v. Lamont, [1920] 3 K. B. 571, 594. On the other hand 
the great value of the anti-union contract has been its usefulness in obtaining 
injunctions against union organizers attempting to unionize shops. See FRranxK- 
FURTER AND GREENE, THE LABOR INJUNCTION (1930) 148; Witte, Yellow Dog Con- 
tracts (1930) 6 Wis. L. Rev. 21, 22; MacDonald, The Constitutionality of Wis- 
consin’s Statute Invalidating “ Yellow Dog” Contracts (1931) 6 Wis. L. Rev. 86. 
This could be done on the grounds that they were thereby causing employees to 
break their contracts with the employer. Hitchman Coal & Coke Co. v. Mitchell, 
245 U. S. 229 (1917). The Wisconsin act and the Shipstead Bill preclude the 
employers from securing this relief, thereby destroying the most valuable feature 
of such contracts. 

16 See Truax v. Corrigan, 257 U.S. 312 (1921). The Massachusetts supreme ju- 
dicial court in an advisory opinion refused to countenance the distinction. Opinion 
of the Justices, 171 N. E. 234 (Mass. 1930), (1930) 44 Harv. L. Rev. 293. Three 
other Massachusetts bills of similar nature were said to be unconstitutional by the 
Attorney General on May 6, 1931. House Bills Nos. 704, 975, 976. A similar bill 
was adversely criticized by the Attorney General of Indiana on Feb. 19, 1931 and 
was vetoed by the Governor. House Enrolled Act No. 49. See MacDonald, The 
Constitutionality of Wisconsin’s Statute Invalidating “Yellow Dog” Contracts 
(1931) 6 Wis. L. Rev. 86. But see Frankfurter and Greene, Congressional Power 
Over the Labor Injunction (1931) 31 Cot. L. REv. 385, 398-402. 

17 See FrEUND, STANDARDS OF AMERICAN LEGISLATION (1917) 225-48. 

18 Nev. Comp. Laws (1929) § 10743-44; Ore. Cope ANN. (1930) § 14-885. 

19 Keokee Consolidated Coke Co. v. Taylor, 234 U. S. 224 (1914). The same 
result had been reached previously in Knoxville Iron Co. v. Harbison, 183 U.S. 13 
(1901) ; and Dayton Coal & Iron Co. v. Barton, 183 U. S. 23 (1901). Two state 
courts have held these acts invalid. State v. Missouri Tie & Lumber Co., 181 Mo. 
536, 80 S. W. 933 (1904); Jordan v. State, 103 S. W. 633 (Tex. Crim. App. 1907). 
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tempting to keep it in effect.2° And though based upon the reserved 
power of the state to amend corporate charters, the Court upheld an 
act requiring payment of wages at certain intervals.** Again, the 
premise was rejected — this time after the decision in Coppage v. Kan- 
sas —in declaring valid an act imposing a duty to pay wages on the 
basis of run-of-mine instead of screened coal if the employee is to be 
paid according to the amount of coal he mines or loads.”* And the re- 
cent decision of Texas & N. O. R. R. v. Brotherhood of Ry. & S. S. 
Clerks seems to mark a definite departure from a strict policy of 
laissez faire.”® 

A continued willingness to discard the original view is necessary if 
the content of the due process clause is to vary with changing condi- 
tions ** and is to serve simply to limit legislative activity to what is 
reasonable. There must be a reconsidered application of the oft-reiter- 
ated statement that the validity of a regulatory measure depends upon 
the reasonableness of its relation to a legitimate end *° — in this case the 
welfare of the laboring classes. There can be no support for judicial 
utterances based upon anachronistic premises. Local conditions and 
local needs have led legislators to reject the premise that an industrial 
society demands that the employer have an absolute liberty to hire and 
fire and have brought them to the view that this liberty must be quali- 
fied. The constitutionality of these limitations must be determined by 
a consideration of those same conditions and needs, and not by logical 
deductions from a premise sound only upon the assumption that social 
and economic problems remain unvarying and unchanging. 


20 Chicago B. & B. R. R. v. McGuire, 219 U. S. 549 (1911); Shohoney v. 
Quincy, O., & K. C. R. R., 231 Mo. 131, 132 S. W. 1059 (1910), writ of error 
dismissed, 223 U. S. 705 (1911). The same result had been reached earlier in 
Mo. R. R. v. Mackey, 127 U. S. 205 (1888); and Minneapolis & St. L. R. v. 
Herrick, 127 U. S. 210 (1888). 

21 Erie R. R. v. Williams, 223 U. S. 685 (1914) ; see note 10, supra. 

22 Rail Coal Co. v. Ohio Ind. Comm., 236 U. S. 338 (1915). It appeared in 
the same volume of the reports as Coppage v. Kansas, but no mention of that case 
was made in the majority opinion. An earlier decision had reached a similar 
result a year after Adair v. United States. Here, the majority made no reference 
to that case. McClean v. Arkansas, 211 U. S. 539 (1909). Cf. Millett v. People, 
117 Ill. 294, 7 N. E. 631 (1886), holding invalid a statute requiring all miners to 
be paid by weight of coal mined. 

28 281 U.S. 548 (1930). In this case the railroad organized a labor association 
and sought to compel its employees to withdraw from the brotherhood and join 
the association. The brotherhood obtained an injunction by invoking subsec- - 
tion 3 of §2 of the Railway Labor Act of 1926 which provides that representa- 
tives be chosen by one party without interference or coercion by the other. 44 
Stat. 577 (1926), 45 U. S. C. Supp. ITI § 153(3) (1929). In proceedings to punish 
for contempt the railroad was ordered (1) to disestablish the association and 
reinstate the brotherhood as the representatives of its employees until they should 
choose other representatives, and (2) to restore certain discharged employees to: 
service. This order was unanimously affirmed by the Supreme Court. It is this 
second order which has been said to be in its essentials directly in conflict with the 
principles of Adair v. United States, and Coppage v. Kansas. See Berman, Supreme 
os and Railway Labor Act (1930) 20 AM. Econ. REv. 619; (1930) 44 Harv. L. 

293, 294. 

24 See United States Rys. v. United States, 280 U. S. 234, 249 (1930); Frank- 
furter and Greene, supra note 16, at 385, 401. 

25 See McLean v. Arkansas, 211 U. S. 539, 547 (1909); Chicago B. & Q. R. R. 
v. McGuire, 219 U. S. 549, 570 (1911); cf. Wilson v. New, 243 U. S. 332 (1917). 
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RECENT CASES 


AceNncy — L1aBILity oF PRINCIPAL TO THIRD PERSONS IN Tort — LIABIL- 
ITy OF INFANT PRINCIPAL FOR ToRT OF HIS AGENT. — The defendant, an in- 
fant, returned from a football game in a car owned by his father, and driven 
by a friend at the defendant’s request. Through the negligence of the driver 
the plaintiffs suffered injury. The plaintiffs brought suit and obtained judg- 
ment. The defendant appealed. Held, that although the creation of an 
agency by an infant is voidable, so long as the defendant saw fit to continue 
the relationship he was answerable for the negligence of the agent. Judgment 
affirmed. Scott v. Schisler, 153 Atl. 395 (N. J. Sup. Ct. 1931). 

The liability of an infant principal for the torts of his agent has previously 
been uniformly denied upon the theory that the infant was incapable of ap- 
pointing an agent. Burns v. Smith, 29 Ind. App. 181, 64 N. E. 94 (1902); 
Robbins v. Mount, 33 How. Pr. 24 (N. Y. 1867); Covault v. Nevitt, 157 
Wis. 113, 146 N. W. 1115 (1914). But see Smith v. Kron, 96 N. C. 392, 398, 
2 S. E. 533, 536 (1887). But an appointment by an infant is now recognized 
as merely voidable, and not void. Coursolle v. Weyerhauser, 69 Minn. 328, 
72 N. W. 697 (1897); Casey v. Kastel, 237 N. Y. 305, 142 N. E. 671 (1924). 
A disaffirmance does not mean that no agency ever existed. Thus third per- 
sons in dealing with an infant’s property pursuant to his agent’s contract 
commit no wrong; a tort arises only through acts in regard to the property 
subsequent to and inconsistent with the disaffirmance. Casey v. Kastel, 
supra. But cf. Vogelsang v. Null, 67 Tex. 465, 3 S. W. 451 (1887); State 
ex rel. Stempel v. New Orleans, 105 La. 768, 31 So. 97 (1901). And while 
the infant may disaffirm a contract, he can not avoid his own torts. Wéiscon- 
sin Loan & Finance Corp. v. Goodnough, 228 N. W. 484 (Wis. 1930). The 
same rule should be applied to delictual obligations incurred through an 
agency relationship. See Gregory, /nfant’s Responsibility for his Agent’s 
Torts (1930) 5 Wis. L. REv. 453, 467; 1 Lapatt, MASTER AND SERVANT 
(2d ed. 1913) 379; cf. Re Smith & Link, 17 West. L. Rep. 550 (Alberta rg11) 
(infant employer liable under Workmen’s Compensation Act). In the instant 
case, since the defendant’s companion was driving in his presence, the defend- 
ant may have remained in control of the car, in which event his own negli- 
gence might constitute an adequate basis of liability to the plaintiffs. Mc- 
Kerall v. Saint Louis-San Francisco Ry., 257 S. W. 166 (Mo. App. 1924); 
cf. Kerin v. Blackburn, 280 S. W. 1046 (Mo. 1926); Samson v. Aitchison, 
[1912] A. C. 844. 


AMBASSADORS AND ConsuLS — EFFECT OF CONSULAR APPOINTMENT DuR- 
ING TRIAL ON STATE Court’s JurRispIcT1I0on. — The plaintiff brought an action 
to rescind a contract induced by the fraud of the defendant’s agent. After 
the court acquired jurisdiction over the defendant he was appointed vice- 
consul of the Republic of Peru. The United States Judicial Code vests in 
the federal courts exclusive jurisdiction over actions against vice-consuls. 
36 Stat. 1160 (1911), 28 U. S. C. § 371 (8) (1926). Judgment was entered 
for the plaintiff and the defendant appealed. Held, that since the court had 
acquired jurisdiction over the defendant, his subsequent appointment as 
vice-consul did not divest the court of jurisdiction. Judgment affirmed. 
Earle v. De Besa, 293 Pac. 885 (Cal. 1930). 

Since the Federal Government alone is answerable to foreign countries for 
the treatment of foreign consuls, jurisdiction over them has been bestowed 
exclusively upon the federal courts. Sartori v. Hamilton, 13 N. J. L. 107 
(1832); Valarino v. Thompson, 7 N. Y. 576 (1853); In re Iasigi, 79 Fed. 
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751 (S. D. N. Y. 1897); see 1 Ops. Att’y Gen. 406, 412 (1820); PUENTE, 
ForEIGN ConsuL (1926) 116. It has been held, however, that jurisdiction 
depends upon the state of things existing when suit is begun, and thus can 
not, if once obtained, be divested by subsequent events. Mollan v. Torrance, 
g Wheat. 537 (U. S. 1824); cf. Riehle v. Margolies, 279 U. S. 218 (1929). 
But cf. Two Rivers Mfg. Co. v. Beyer, 74 Wis. 210, 42 N. W. 232 (1889). 
Therefore the fact that the defendant subsequently became privileged to be 
subjected exclusively to federal process should have no effect upon a suit 
already validly instituted. Koppel v. Heinrichs, 1 Barb. 449 (N. Y. 1847); 
see Puente, Amenability of Foreign Consuls to Judicial Process in the United 
States (1929) 77 U. or Pa. L. REv. 447, 457. Conversely, if immunity existed 
when action was brought, its subsequent removal by revocation of the con- 
sul’s exeqguatur would not operate to invest the court with jurisdiction. 
Griffin v. Dominguez, 2 Duer 656 (N. Y. 1853); Naylor v. Hoffman, 22 How. 
Pr. 510 (N. Y. 1862). Nor would dictates of policy seem sufficiently’ strong 
to require the court voluntarily to surrender its jurisdiction after the .con- 
sular appointment of the defendant, for consuls are of negligible political im- 
portance; their representative character is primarily for commercial purposes, 
See Hall v. Coppell, 7 Wall. 542, 553 (U. S. 1868); State v. De La Foret, 
11 §. C. L. 217, 218 (1820); Note (1922) 35 Harv. L. Rev. 752, 754; 1 Op- 
PENHEIM, INTERNATIONAL LAw (3d ed. 1920) § 434; 1 Ops. Att’y Gen. 77 
(1797). And, in fact, between 1875 and 1911 the state courts regularly exer- 
cised a concurrent jurisdiction. See Note (1922) 35 Harv. L. REv. 752, n.7. 


APPEAL AND ERROR— DETERMINATION AND DISPOSITION OF CAUSE — 
WHETHER A PAPER ATTACHED TO THE JuRY’s FINDINGS MAy BE CONSIDERED 
on APPEAL. — In an action for damages for injury caused to the plaintiff’s 
wharf, the jury returned a verdict for an amount equal to the plaintiff’s 


estimate of damage less three items which the defendant had contested at 
the trial. If in fact this had been the theory adopted by the jury, a further 
deduction logically should have been made. The defendant appealed, asking 
for a new trial, or for a reduction of the damages. The appellate court dis- 
covered a paper attached to the findings of the jury, but not referred to in 
the record, which indicated that the jury had computed the verdict by sub- 
tracting the three items from the plaintiff’s estimate. Held, that the appellate 
court may consider this paper, and since from the record alone as well as 
from this paper the mistake of the jury was apparent, the damages should 
be reduced. Damages reduced and appeal otherwise dismissed. Rock- 
hampton Harbour Board v. Ocean Steamship Co. Ltd., [1930] Queensland 
L. R. 343. 

If error or misconduct of the jury is clearly apparent from an examination 
of the record proper, the appellate court will set aside the verdict. Simmons 
v. Fish, 210 Mass. 563, 97 N. E. 102 (1912) (compromise verdict revealed 
by inadequacy of damages); Bartholomew & Co. v. Parrish, 186 N. C. 81, 
118 S. E. 899 (1923), (1923) 2 N. C. L. Rev. 52; Paxton v. Boyer, 67 Il. 
132 (1873) (special finding governs inconsistent general verdict); see (1924) 
37 Harv. L. Rev. sro. And if the exact effect of the error is also apparent, 
so that no jury issue is presented, the appellate court need not order a new 
trial, but may forthwith correct the verdict. Kling v. Gustason, 101 Cal. 
App. 58, 281 Pac. 407 (1929) (interest deducted when erroneously allowed) ; 
Carroll Oil & Gas Co. v. Johnson, 229 Ky. 574, 17 S. W.(2d) 717 (1929); 
Linson v. Barnes, 136 Okla. 237, 277 Pac. 233 (1929). But matters not 
properly included as part of the record or bill of exceptions will generally 
not be considered by the appellate court. McGuire v. Ehrlich, 49 Nev. 319, 
245 Pac. 703 (1926); Newton v. Williams, 94 Wis. 222, 68 N. W. 990 (1896). 
Thus, a written memorandum explaining the jury’s computations, returned 
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by the jury with the verdict without request from the trial court, as in the 
principal case, will not generally be considered. Chicago R. 1. & P. Ry. 
v. Brandon, 77 Kan. 612, 95 Pac. 573 (1908); Seeman v. Feeney, 19 Minn. 
79 (1872); Henning v. Keiper, 37 Pa. Super. 488 (1908). Nor would it be 
admissible under statutes adopted in several states authorizing the con- 
sideration of new evidence on appeal, since such new evidence is made 
admissible only to sustain, not to set aside, the verdict. See Mass. Gen. 
Laws (1921) c. 231, § 125; N. J. Laws (1912) c. 231, § 28; (1927) 36 YALE 
L. J. 570; Scott, FUNDAMENTALS OF PROCEDURE AT LAw (1922) 104. And 
even if new evidence were reviewable, such a memorandum would be inad- 
missible, since jurors can not furnish evidence of their own erroneous state 
of mind to impeach the verdict. Wray v. Carpenter, 16 Colo. 271, 27 Pac. 
248 (1891); Long v. Cassiero, 105 Ohio St. 123, 136 N. E. 888 (1922), (1923) 
32 YALE L. J. 503; see 5 WicMorE, EvipENCE (2d ed. 1923) § 2349. 


Brokers — COMMISSIONS — BROKER’s RIGHT TO COMMISSION WHEN Em- 
PLOYED BY BotH Parties. — The plaintiff, through its estate department, was 
employed by the defendant to find a purchaser for certain real estate. 
A sale was arranged subject to a price reduction after a surveyor’s report. 
The plaintiff sued the defendant for its commission. The defendant estab- 
lished that the purchaser had employed the plaintiff’s building department 
to inspect the property, and to estimate the necessary repairs and alterations. 
As a result of its report, which had been perfectly fair and had been made 
without knowledge of the part previously played in the negotiations by the 
estate department, the price had been reduced. Held, that the plaintiff had 
been guilty of a breach of duty, but that it was nevertheless entitled to its 
commission. Harrods v. Lemon, 47 T. L. R. 97 (K. B. 1930). 

In England, apparently, a broker who acts in good faith can recover his 
commissions even though damages have resulted from his breach of fiduciary 
duty in representing persons whose interests are adverse to those of his 
principal. Keppel v. Wheeler, [1927] 1 K. B. 577 (C. A.). However, the 
purpose of denying recovery in cases of dual agency is not so much to penal- 
ize brokers for frauds actually committed, as to deter them from assuming 
a position not wholly conducive to absolute fidelity in the discharge of their 
duties. See Clopton v. Meeves, 24 Idaho 293, 302, 133 Pac. 907, 910 (1913); 
Scribner v. Collar, 40 Mich. 375, 378 (1879). Therefore good faith alone 
should not protect one who has exposed himself to the temptations inherent 
in serving the conflicting interests of two masters. Crawford v. Surety Inv. 
Co., 91 Kan. 748, 139 Pac. 481 (1914); Lemon v. Little, 21 S. D. 628, 114 
N. W. 1oo1 (1908). It was argued by the instant plaintiff that it had not so 
exposed itself, since the work was performed by separate departments actually 
unaware of the double representation. But the objections to allowing a de- 
fence of good faith apply equally to this situation, and each department might 
well be held to a duty of ascertaining the transactions of the other. Cf. 
Abbott, Notice to a Corporation from Entries on its Books (1913) 26 Harv. 
L. REv. 237, 246. Even so there may be no breach of faith where the broker’s 
employment by the purchaser was only incidentally connected with the sale. 
Cf. Owners’ Realty Co. v. Cook, 123 Md. 1, go Atl. 602 (1914) (vendor’s 
agent searched title for the purchaser). Furthermore, it has been suggested 
that the broker’s duty to the vendor ceases when a satisfactory purchaser has 
been found and the preliminary negotiations have been completed. Loebel 
v. Jerolemon, 97 N. J. Eq. 74, 128 Atl. 609 (1925); cf. Short v. Millard, 
68 Ill. 292 (1873). Contra: Kershaw v. Schafer, 88 Kan. 691, 129 Pac. 1137 
(1913); Keppel v. Wheeler, supra. On its facts the principal case might pos- 
sibly be brought within the exception which is sometimes made in favor of 
middlemen, whose function is merely to bring the parties together, and who 
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are, consequently, permitted to receive compensation from both. McClure 
v. Luke, 154 Fed. 647 (C. C. A. oth, 1907); Knauss v. Gottfried Krueger 
Brewing Co., 142 N. Y. 70, 36 N. E. 867 (1894). But cf. Tracey v. Blake, 
229 Mass. 57, 118 N. E. 271 (1918). 


ConFLict oF LAws— PERSONAL RIGHTS: MARRIAGE — NULLIFICATION: 
JURISDICTION OF PLACE oF CEREMONY. — The petitioner, an Englishwoman, 
was married in England to the respondent, a domiciled Scotchman. She 
later petitioned an English court for a decree nullifying this marriage on 
the ground that the respondent was incurably impotent at the time of the 
marriage. The respondent moved the court to dismiss the petition for want 
of jurisdiction. Held, that the court was without jurisdiction to annul the 
marriage because the parties were domiciled in another country. Petition 
dismissed. Inverclyde, Otherwise Tripp v. Inverclyde, 47 T. L. R. 140 
(P. Div. 1930). 

Heretofore it has been thought that the English rule was that the state in 
which a marriage had been celebrated could properly annul if there had not 
been compliance with the local law. Simonin v. Mallac, 2 Swa. & Tr. 67 
(P. 1860); Mitford v. Mitford and Von Kuhlmann, [1923] P. 130, (1923) 
37 Harv. L. Rev. 150; see Dicey, Conriict oF Laws (4th ed. 1927) 302; 
Goodrich, Jurisdiction to Annul a Marriage (1919) 32 Harv. L. REv. 806, 
815. In Salvesen’s case the House of Lords decided that the present domicil 
of the parties has jurisdiction to annul. Salvesen or Von Lorang v. Adm’r of 
Austrian Property, [1927] A. C. 641 (H. L. Sc.), (1927) 41 Harv. L. Rev. 
253. An expression of opinion in that case by Lord Phillimore that the pres- 
ent domicil is the only proper jurisdiction to annul was the chief reliance of 
the instant court. See id. at 671. There are cases in this country which 
hold to this doctrine. Antoine v. Antoine, 132 Miss. 442, 96 So. 305 (1923); 
Blumenthal v. Tannenholz, 31 N. J. Eq. 194 (1879). But most of the states 
will take jurisdiction if the marriage was solemnized within their borders. 
Sawyer v. Slack, 196 N. C. 697, 146 S. E. 864 (1929); McDade v. McDade, 
16 S. W.(2d) 304 (Tex. Civ. App. 1929). It has even been contended that 
the state of celebration should be the only one to annul for defects in the 
contract. See Cummington v. Belchertown, 149 Mass. 223, 227, 21 N. E. 
435, 437 (1889); Conriicrt or Laws RESTATEMENT (Am. L. Inst. 1930) 
§ 122; Note (1913) 26 Harv. L. Rev. 253, 255; cf. Beale et al., Marriage 
and the Domicil (1931) 44 Harv. L. Rev. 501, 506. Most American courts, 
however, seem to agree with the Salvesen case that the present domicil can 
annul, applying the lex loci celebrationis. Gwin v. Gwin, 219 Ala. 552, 122 
So. 648 (1929); Kitzman v. Kitzman, 167 Wis. 308, 166 N. W. 789 (1918); 
see McMurray and Cunningham, Jurisdiction to Pronounce Null a Marriage 
Celebrated in Another State or Foreign Country (1930) 18 Cautr. L. REv. 
105, 106, n.5. On principle both states might well take jurisdiction. See 
Dodd, Conflict of Laws —Jurisdiction— Annulment of Marriage (1928) 
23 Itt. L. Rev. 75, 77. The place of marriage knows its own laws, and the 
domicil, because of its interest, may be trusted to discover them. If either 
annuls the contract no injury is done to another jurisdiction which has 
predicated a status on the marriage because the predication rested on the 
condition that there was a valid marriage contract. See Goodrich, supra, 


at 814. 


ConstITUTIONAL Law — Equat PRotTecTION oF THE LAwWs — VALIDITY OF 
DISCRIMINATORY GRADUATED TAX ON CHAIN StorES.— The appellee, the 
owner of 225 grocery and provision stores in the city of Indianapolis, fell 
within the provisions of an Indiana statute imposing a license fee upon each 
store. Under the statute the fee was progressively increased in accordance 
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with the number of stores operated by the licensee. The appellee filed a bill 
in a three-judge district court on behalf of himself and all others similarly 
situated whereby he sought to have the enforcément of the statute enjoined, 
on the ground that it violated the equal protection clause of the Fourteenth 
Amendment, as well as certain provisions of the state constitution. The dis- 
trict court granted a decree perpetually enjoining the enforcement of the 
statute. The appellants appealed directly to the Supreme Court. Held, that 
the statute provided for a reasonable classification as between chain stores 
and all other stores, and did not, therefore, deny to the appellee the equal 
protection of the laws. Judgment reversed. State Board of Tax Comm'rs v. 
Jackson, U. S. Daily, May 19, 1931, at 663. 

- It is generally conceded that a state may levy taxes not only for revenue 
purposes but also in furtherance of its economic or social policies. Ham- 
mond Packing Co. v. Montana, 233 U.S. 331 (1912); Fort Smith Lumber 
Co. v. Arkansas, 251 U. S. 532:(1920). Domestic corporations may be dis- 
couraged from holding stock in other domestic corporations by a frankly 
discriminatory tax. Fort Smith Lumber Co. v. Arkansas, supra. But 
cf. Garysburg Mfg. Co. v. Pender County, 42 F.(2d) 500 (E. D. N. C. 
1930), Note (1931) 44 Harv. L. Rev. 443. Men engaged in the hand 
laundry business may be burdened with a tax which exempts women em- 
ployed in a like capacity and all persons working in large steam laundries. 
Quong Wing v. Kirkendall, 223 U.S. 59 (1912). Similarly, a statute taxing 
those engaged in the business of refining sugar or molasses need not affect 
farmers dealing with their own crops. American Sugar Ref’g Co. v. Louisi- 
ana, 179 U. S. 89 (1900). On the other hand, discrimination against corpo- 
rations operating taxicabs in favor of individuals engaged in the same business 
has been held arbitrary and unreasonable. Quaker City Cab Co. v. Pennsyl- 
vania, 277 U. S. 389 (1928). In the instant case the statute was challenged 
on the ground that there was no such distinction between chain stores and 
other stores as would justify the legislature in treating them differently. Al- 
though chain stores and department stores both represent large-scale methods 
of distribution, the geographical attenuation of the units of the former with 
its economic consequences is in marked antithesis to the centralization of the 
latter. The chain store has wrought vast changes in suburban communities 
to the advantage of consumers and at the expense of less efficient independent 
merchants. It has been accused, by those afflicted with a mercantilistic pro- 
vincialism, of drawing money from the local communities to the metropolitan 
centers. On the basis of its economic effects the wisdom of legislation seek- 
ing to retard such developments may be disputed. But the instant case 
makes it clear that there can be no legal impediment to a reasonable discrimi- 
natory tax. See Notes (1931) 44 Harv. L. Rev. 456; (1931) 31 Cox. L. 
Rev. 145. But see Note (1931) 40 YALE L. J. 431. 


Equity — GROUNDS OF JURISDICTION: IN GENERAL—SvuitT TO REVOKE 
Competitor’s LICENSE TO PRACTICE. — The petitioners, licensed veterinarians, 
brought suit to have the certificate authorizing the defendant to practice, 
annulled. The bill alleged that the license had been issued to the defendant 
without the examination required by statute, and that practice under such 
circumstances was violative of a criminal statute. A demurrer by the de- 
fendant was overruled and he appealed from the order declaring the certificate 
void. Held, that in the absence of injury to any property right, the peti- 
tioners had no standing to invoke the aid of equity. Decree reversed and 
case dismissed. Drummond v. Rowe, 156 S. E. 442 (Va. 1931). 

It seems difficult to argue that any right to protection against unlicensed 
competition is meant to be conferred on licensees by a statute similar to that 
of the instant case. Merz v. Murchison, 30 Ohio C. C. 646 (1909); cf. 
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Levisan v. Delp, 9 Baxt. 415 (Tenn. 1877). Nevertheless, common carriers, 
possessed of a non-exclusive franchise, have been permitted to enjoin un- 
licensed competitors from operation in violation of statute. New York, N. H. 
& H.R. R.v. Deister, 253 Mass. 148, 148 N. E. 590 (1925); Memphis St. Ry. 
v. Rapid Transit Co., 133 Tenn. 99, 179 S. W. 635 (1915); Puget Sound Tr., 
L. & P. Co. v. Grassmeyer, 102 Wash. 482, 173 Pac. 504 (1918). Contra: 
Healy v. Sidone, 127 Atl. 520 (N. J. Ch. 1923); see CHAFEE, Cases ON Egut- 
TABLE RELIEF AGAINST TorTS (1924) 80,n. If these cases are to be explained 
it must be on the ground of unfair competition. However, a different standard 
may be justified where the plaintiff is a quasi-monopoly. Cf. Merz v. Mur- 
chison, supra; York v. Yzaguairre, 31 Tex. Civ. App. 26, 71 S. W. 536 
(1902). But cf. Featherstone v. Independent Service Station Ass’n of Texas, 
10 S. W.(2d) 124 (Tex. Civ. App. 1928) (owner of gasoline station enjoined 
from employing a lottery device to attract customers in violation of statute, 
on the petition of a competitor); see Note (1929) 42 Harv. L. Rev. 693; 
cf. (1925) 25 Cox. L. Rev. 1088. In the ordinary case equity might well 
refuse to exercise jurisdiction as a matter of policy against encouraging inter- 
meddling into the affairs of competitors. Cf. Geneva Seneca Electric Co. v. 
Economic Power and Construction Co., 136 App. Div. 219, 223, 120 N. Y. 
Supp. 926, 929 (1910); see Note (1929) 42 Harv. L. REv. 693, 696. It is true 
that equity will not refrain from enjoining civil wrongs merely because they 
are likewise crimes. Gilbough v. West Side Amusement Co., 64 N. J. Eq. 27, 
53 Atl. 289 (1902). See Ames, Cases on Equity JuRISDICTION (1923) 30, 
n.t. But here the tort, if any, is an offspring of the statute. And in any 
event a showing of direct competition and of substantial loss should be 


required. 


ILLEGAL CONTRACTS— CONTRACTS AGAINST PuBLIC PoLicy — OusTING 
Courts OF JURISDICTION: PROVISION FoRBIDDING INDIVIDUAL BONDHOLDER 
TO SEEK RECEIvERSHIP.—A trust agreement gave the trustee exclusive 
power to enforce the security for the protection of the bonds issued there- 
under, and limited the individual bondholders to a personal action against 
the corporation. On default in the payment of interest, the plaintiff, a 
bondholder, sought to establish a receivership for the corporation. From an 
order appointing a receiver, the trustee appealed. Held, that the restriction 
in the agreement is void, as an attempt to oust the courts of jurisdiction. 
Judgment affirmed. First Nat. Bank of Dallas v. Brown, 34 S. W.(2d) 
412 (Tex. Civ. App. 1930). 

Trust agreements depriving the bondholder of substantially all his indi- 
vidual remedies are generally considered illegal attempts to oust the courts 
of jurisdiction. Guaranty Trust Co. v. Green Cove R. R., 139 U. S. 137 
(1891); Reinhardt v. Interstate Tel. Co., 71 N. J. Eq. 77, 63 Atl. 1097 
(1906). Contra: Jones v. Atlantic & Western R. R., 193 N. C. 590, 137 
S. E. 706 (1927). And in the principal case, the right to a personal judg- 
ment against the insolvent corporation, the assets of which were already 
subject to the mortgage lien, does not restrict the limitation sufficiently to 
prevent the application of this rule. The disfavor with which such provi- 
sions are regarded survives from the undignified struggle of the ancient Eng- 
lish courts for cases and fees. See 3 WiLListon, ConTRACTS (1920) § 17109. 
But the refusal to allow such partial restrictions seems inconsistent with the 
recognition of contracts not to sue at all. See 3 WILLISTON, CONTRACTS 
§ 1823. But cf. Note (1929) 59 A. L. R. 1445 (agreement not to sue in par- 
ticular jurisdiction generally invalid). And courts do permit the enforce- 
ment of provisions less sweeping than those of the principal case, since the 
majority of the bondholders obviously need protection against demands on 
the security by individuals. Chicago & Vincennes R. R. v. Fosdick, 106 U. S. 
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47 (1882) (consent of majority necessary for foreclosure); Batchelder v. 
Council Grove Water Co., 131 N. Y. 42, 29 N. E. 801 (1892); Muren v. 
Southern Coal & Mining Co., 177 Mo. App. 600, 160 S. W. 835 (1913); see 
Note (1927) 27 Cov. L. Rev. 579, 583. Contra: Lowenthal v. Georgia Coast 
& P. R. R., 233 Fed. 1o10 (S. D. Ga. 1916). The instant court apparently 
exhibits the same regard for bondholders as is usually accorded to bene- 
ficiaries of insurance contracts. 


Income TAxEs — ExEMPTIONS: ANNUITY CONTRACT— ACCEPTANCE OF 
Lire INTEREST IN TrusT IN Lieu oF Dower AS PURCHASE OF ANNUITY. — 
H devised and bequeathed his property to his executors in trust to pay one 
third of the income to his wife, W, during her life, and stipulated that this 
provision should be in lieu of dower. W elected to take under the will. A 
state statute exempted from,income tax “ (b) The amount received by the 
insured as a return of premium or premiums paid by him under life insur- 
ance, endowment or annuity contracts . . .” and “ (c) The value of property 
acquired by gift, bequest, devise or descent (but the income from such 
property shall be included in gross income).” N. Y. Tax Law (1919) 
§ 359(2). W, having paid an income tax on payments received under the 
trust, petitioned the state tax commission for a refund. From an order of 
the appellate division annulling the commission’s denial of W’s petition, 
the commission appealed. Held, that the payments under the trust were 
not exempt. Order reversed and determination of state tax commission 
affirmed. People ex rel. Kight v. Lynch, 255 N. Y. 323 (1931). 

The payments to W were not exempt as a bequest or devise. J/rwin v. 
Gavit, 268 U. S. 161 (1925), Note (1925) 25 Cov. L. REv. 945; Matter of 
White v. Gilchrist, 214 App. Div. 153, 211 N. Y. Supp. 746 (1925). But 
under the identical provisions of the federal act, three circuit courts of 
appeals have held the widow’s life interest exempt as an annuity purchased 
with her dower rights. Warner v. Walsh, 15 F.(2d) 367 (C. C. A. 2d, 1926); 
United States v. Bolster, 26 F.(2d) 760 (C. C. A. ist, 1928); Allen v. 
Brandeis, 29 F.(2d) 363 (C. C. A. 8th, 1928). In view of the words “ in- 
sured,” “ premium,” and “ contracts” in subsection (b), the federal con- 
struction seems rather broad. See (1928) 28 Cor. L. Rev. 385; cf. Magill, 
The Income Tax Liability of Annuities and Similar Periodic Payments (1924) 
23 YALE L. J. 229, 240; Fehr, What is an Annuity for Income Tax Purposes? 
(1929) 7 Nat. Income Tax Mac. 259. The New York court, however, 
relied principally on the incongruity of finding an exemption in the accept- 
ance of a taxable life interest under a will in place of an equally taxable 
dower interest created by law. This argument is intelligible only as a cir- 


cumlocutory enforcement of a further assertion of the court—that W did - 


not pay for her interest. Yet a widow who takes in lieu of dower is com- 
monly given priority over other legatees as a “purchaser.” Burridge v. 
Braydl, 1 P. Wms. 127 (Ch. 1710); Borden v. Jenks, 140 Mass. 562, 5 N. E. 
623 (1886) (specific legatees); see 2 JARMAN, WILLS (7th ed. 1930) 1083 
n.(d). But these decisions probably show a desire to protect the widow’s 
dower rights rather than any sincere belief in the existence of a technical 
sale. See Note (1925) 34 A. L. R. 1247, 1278; cf. In re Wedmore, [1907] 
2 Ch. 277, 280-81. The courts’ treatment of the rights of general creditors 
of the estate is not always consistent with a strict “purchase” theory. 
Henson v. Ennis, 81 Ky. 363 (1883); cf. Forepaugh’s Estate, 199 Pa. 484, 
49 Atl. 236 (1901). Contra: Tracy v. Murray, 44 Mich. 109, 6 N. W. 224 
(1880) ; cf. McFaddin v. Ferrell, 128 Ill. App. 167 (1906). The instant case 
appears sound in disregarding the verbal infelicities of the law of adminis- 
tration. But cf. ReQua v. Graham, 187 Ill. 67, 58 N. E. 357 (1900); Bank 
of Commerce v. Chambers, 96 Mo. 459, 10 S. W. 38 (1888). 
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LANDLORD AND TENANT — RENT — EXIsTING ILLEGALITY OF RESTRICTED 
Use as RENDERING LEASE Voip. — The defendant leased to the plaintiff the 
second floor of a building for a term of years, stipulating in the lease that. 
the premises were to be used solely as a restaurant and cabaret. Under the 
provisions of the Building Code the premises could not lawfully be used fer 
such purposes because the building was not fireproof. The plaintiff, having 
been refused a license to conduct a cabaret, sued for a return of the first 
month’s rent. The defendant counter-claimed for the second month’s rent. 
From a judgment awarding the plaintiff the rent paid and dismissing the 
counter-claim, the defendant appealed. Held, that since the consideration 
for the plaintiff's payment and promise has failed, the plaintiff may recover 
his payment and is not bound by his promise. Judgment affirmed. Economy 
v. S. B. & L. Bldg. Corp., 138 Misc. 488, 245 N. Y. Supp. 352 (1930). 

If the parties intend the premises to be used for a purpose forbidden by 
law, as is clearly the case where the lessee covenants to make the use, the 
lease is void for illegality. Hart v. City Theatres Co., 215 N. Y. 322, 
109 N. E. 497 (1915); Railroad Stores v. Fabyan & Co., 120 Misc. 142, 
197 N. Y. Supp. 815 (1922); see 1 TrrFANy, LANDLORD & TENANT (1910) 
301; cf. Note (1925) 11 Corn. L. Q. 102. But a clause restricting the use 
is merely a condition. McCormick v. Stephany, 57 N. J. Eq. 257, 41 Atl. 
840 (1898); Dougan v. Grell Co., 174 Wis. 17, 182 N. W. 350 (1921). And 
though such use may be illegal, the lease is not void if the parties, realizing 
the risk, intended the use to be made only if it proved legal. This might 
fairly be inferred where the use could have been legal if certain conditions 
were complied with, and compliance was not known to be impossible. 
- Gaston v. Gordon, 208 Mass. 265, 94 N. E. 307 (1911) (issuance of license 
dependent upon official’s discretion); Raner v. Goldberg, 244 N. Y. 438, 155 
N. E. 733 (1927); cf. Houston Ice & Brewing Co. v. Keenan, 99 Tex. 79, 
88 S. W. 197 (1905), (1905) 19 Harv. L. Rev. 134. Thus, if the use could 
be rendered legal by non-structural changes in the premises, the lessee may 
be expected to make such changes or forego the use. Plaza Amusement Co. 
v. Rothenberg, 131 So. 350 (Miss. 1930), (1931) 31 Cov. L. Rev. 504; ef. 
Note (1924) 33 A. L. R. 530. But if the restricted use is unavoidably illegal 
from the outset, as in the principal case, the inference is strong that the 
parties did not realize the possibility of illegality, in which case the lease is 
void since it contemplated an illegal use. Hartsin Const. Corp. v. Millhauser, 
136 Misc. 646, 241 N. Y. Supp. 428 (1930); cf. 3 Wi1LtIston, ConTRACTS 
(1920) § 1764; Note (1923) 22 A. L. R. 821 (supervening statute forbidding 
restricted use renders lease void). But cf. Hannah v. Steinman, 159 Cal. 
142, 112 Pac. 1094 (1911). Money advanced in reliance on such a lease is 
recoverable if the lessee withdraws before the object is accomplished. Green 
v. Frahm, 176 Cal. 259, 168 Pac. 114 (1917); Ditkof v. Lifshitz, 141 Minn. 
88, 169 N. W. 483 (1918); see Woopwarp, Quast-Contracts (1913) § 144; 
Note (1913) 26 Harv. L. Rev. 738; cf. Schotz-Powers Co. v. Treidler, 
128 Misc. 466, 219 N. Y. Supp. 4 (1926), application denied, 219 App. 
Div. 717, 219 N. Y. Supp. 910 (1927). But even if such a lease were deemed 
legal, the same result would follow, since mutual mistake as to some vital 
characteristic of a thing contracted for may justify rescission. Hannah v. 
Steinman, supra; Bedell v. Wilder, 65 Vt. 406, 26 Atl. 589 (1892); see 
3 Wriiuiston, Contracts (1920) §§ 1570, 1955. 


Paro. Evipence RuLE—SvuBSTANTIVE LAW EXPRESSED IN TERMS OF 
EvmencE — Bitts AND Notes: CONTEMPORANEOUS PAROL AGREEMENT. — 
The defendants X and Y were sued on two promissory notes payable to the 
plaintiff, given for an automobile sold by him to X. In his answer Y alleged, 
first, that at the time of his signing it was agreed between himself and the 
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plaintiff that he should sign the instruments not as a party thereto, but 
merely for the purposes of reference; and secondly, that there was no con- 
sideration for the signature in that the sale to X had been completed and 
the notes, executed by X, had been delivered to the plaintiff before Y signed. 
The lower court sustained a demurrer to this answer, and at the trial sus- 
tained an objection to testimony in support of the allegations as being viola- 
tive of the parol evidence rule. An appeal was taken from a judgment in 
favor of the plaintiff. Held, that parol evidence was inadmissible to contradict 
or vary the written instruments. Judgment affirmed. Randle v. Overland 
Texarkana Co., 32 S. W.(2d) 1064 (Ark. 1930). 

As far as appears from the report, both of the defendant’s allegations 
were before the court. In sustaining a demurrer to the denial of considera- 
tion, the court’s action is contrary to an overwhelming line of decisions. 
See 1 DANIEL, NEGOTIABLE INSTRUMENTS (6th ed. 1913) § 81a. However, as 
regards the effect of a parol agreement that one signing a negotiable instru- 
ment is not to be liable thereon, the courts are not in harmony. It has 
frequently been decided that evidence of such an extraneous understanding 
is inadmissible. First Nat. Bank v. Wolf, 208 Ill. App. 283 (1918); 
Stevens v. Inch, 98 Kan. 306, 158 Pac. 43 (1916); Anderson v. Mitchell, 
51 Wash. 265, 98 Pac. 751 (1908). On the other hand, such evidence 
has often been admitted to relieve the defendant of liability. Storey v. 
Storey, 214 Fed. 973 (C. C. A. 7th, 1914); Higgins v. Ridgway, 153 N. Y. 
130, 47 N. E. 32 (1897); Central Bank of Bingham v. Stephens, 58 Utah 
358, 199 Pac. 1018 (1921). The latter group of cases seems to reach a more 
desirable result; the parol evidence rule should have no application to such a 
situation. The extraneous understanding is introduced not to vary the terms 
of a valid existing contract, but rather to show that there is no contract at 
all between the parties. City Nat. Bank v. Dwyer, 47 S. D. 567, 200 N. W. 
109 (1924). 

TAXATION — Power To Tax: STATE — TAXATION OF NON-RESIDENT SHARE- 
HOLDER AS INDIRECT TAXATION OF CORPORATION. — A Maryland statute pro- 
vided that all shares of stock in domestic corporations, owned by non-residents, 
should be taxed at the place at which the principal office of the corporation 
in the state was located. Mp. Cope Ann. (Bagby, 1924) art. 81, §§ 2, 154. 
It enacted that such taxes should be debts of the owners of the shares, “ but 
shall be . . . collected from said corporation, and may be charged to the 
account of such non-resident stockholders . . . and may be a lien on the 
stocks.” Jd. § 163. In valuing the shares the state tax commission was re- 
quired to take account of their market value, of the net earnings of the 
corporation, and the net value of its assets, but “in no case,” it was stipulated, 
“ shall the stock of any corporation, in the aggregate, be valued at less than 
the full value of the real estate and chattels, . . . belonging to such corpora- 
tion.” Jbid. The corporation itself was taxable only on its real estate. 
Id. § 4. And in the assessment of the shares the assessed value of such realty 
was deducted from the aggregate value of the stock. Jd. §166A. A corpora- 
tion contested a tax on its shares levied under these provisions, asserting: 
(1) that the stipulation that the aggregate value should not be less than that 
of the corporation’s real and personal property violated the state and federal 
constitutions, since it resulted in double taxation and in assessment on the 
shares without regard to liens and incumbrances on the corporate property; 
and (2) that since all the shares were owned by a Pennsylvania corporation 
doing business only in that state they had no situs for taxation in Maryland. 
The state court of appeals rejected both contentions, holding (1) that the 
method of valuation was not unconstitutional, since (a) it did not appear 
that the assessment was in fact higher than the fair value of the shares, (b) the 
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value of all property on which the corporation was taxed having been deducted 
in assessing the shares, no double taxation could possibly result, and (c) the 
state having power to tax the corporation’s property directly without reference 
to liens or incumbrances, there was no reason why it could not tax it indirectly 
through the shares of stock; and (2) that a state had power in creating a 
corporation to fix the situs of its shares of stock for taxation in that state. 
141 Atl. 39 (Md. 1930). The corporation appealed to the Supreme Court 
primarily on the ground that the state was without jurisdiction to tax shares 
of stock owned by a non-resident, but alleging also that the valuation was 
arbitrary and excessive. Held, that since the tax had been sustained on an 
adequate state ground as an indirect tax on the corporation, it was unneces- 
sary to consider the jurisdictional objection. Appeal dismissed. Susque- 
hanna Power Co. v. State Tax Comm., 51 Sup. Ct. 436 (1931). 

The corporation’s appeal represented an effort to persuade the Supreme 
Court to extend to shares of stock the implications of its recent holding that 
a state can not lay an inheritance tax on bonds given by a resident debtor to 
a non-resident decedent. Farmers Loan & Trust Co. v. Minnesota, 280 
U. S. 204 (1930); cf. Baldwin v. Missouri, 281 U. S. 586 (1930); see Note 
(1930) 43 Harv. L. Rev. 792. This effort the Court’s decision apparently 
renders inconclusive; but the inconclusiveness is only apparent. So far as 
inheritance taxes are concerned, the jurisdiction of the state of incorporation 
remains a matter of speculation, although the Court’s reluctance to reaffirm 
former decisions establishing such jurisdiction may furnish a clue to its 
probable attitude. Frick v. Pennsylvania, 268 U. S. 473 (1925); cf. Tappan 
v. Merchants’ Nat. Bank, 19 Wall. 490 (U. S. 1874); Corry v. Baltimore, 
196 U. S. 466 (1905) (involving substantially same statute as instant case) ; 
Rogers v. Hennepin County, 240 U. S. 184 (1917) (chamber of commerce 
membership); see Hawley v. Malden, 232 U.S. 1, 12-13 (1914); Lowndes, 
Tendencies in the Taxation of Intangibles (1930) 17 VA. L. REv. 146, 159- 
60; Note (1930) 40 YALE L. J. 99. But it is difficult to conceive of any 
property tax purporting to fall on shares of stock owned by non-residents 
which would not be susceptible to the justification here invoked. What is 
surprising is that the Court was able to consider such a justification available 
here at all. The Maryland court of appeals did not sustain the state’s juris- 
diction by denying that the tax was on the shares of stock. See Susquehanna 
Power Co. v. State Tax Comm., 141 Atl. 39, 43-44 (Md. 1930). Its refer- 
ences to indirect taxation of the corporation were pertinent only to a long- 
established doctrine of state statutory and constitutional law hostile to 
taxation of both shareholders and corporations on what are regarded as 
identical values. The Tax Cases, 12 Gill & J. 117 (1841); Gordon’s Exec’rs 
v. Baltimore, 5 Gill 231 (1847). This doctrine has no standing under the 
Federal Constitution. Klein v. Board of Tax Supervisors, 282 U.S. 19 
(1930); cf. Rhode Island Hospital Trust Co. v. Doughton, 270 U. S. 69 
(1926). Moreover, while recognizing the legislative policy of corporate 
taxation through the shares, the Maryland court has repeatedly denied that 
this tax fell on the corporation, in every case where its incidence was material. 
Havre de Grace v. Havre de Grace & Perryville Bridge Co., 145 Md. 491, 125 
Atl. 704 (1924) (shares taxable despite contract of exemption of corpora- 
tion) ; Crown Cork & Seal Co. v. State, 87 Md. 687, 40 Atl. 1074 (1898) (no 
deduction necessary for patent rights owned by corporation); American Coal 
Co. v. County Comm’rs, 59 Md. 185 (1882) (no deduction for extra-state 
realty owned by corporation) ; Schley v. Lee, 106 Md. 390, 67 Atl. 252 (1907) 
(no deduction for tax-exempt securities held by corporation); cf. United 
States Elec. Power & Light Co. v. State, 79 Md. 63, 28 Atl. 768 (1894); Hull 
v. Southern Devel. Co., 89 Md. 8, 42 Atl. 943 (1899). Finally, the Supreme 
Court has not heretofore been accustomed to accept state court constructions 
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of state statutes as foreclosing altogether the incidence of federal constitu- 
tional questions, even where the state court’s construction was unambiguous. 
Cf. Owensboro Nat. Bank v. Owensboro, 173 U. S. 664 (1899); Home Sav. 
Bank v. Des Moines, 205 U. S. 503 (1907); New Jersey Bell Tel. Co. v. 
State Board, 280 U. S. 338 (1930). The Court’s disregard of all these 
difficulties —in connection with a tax which it had itself previously con- 
strued as falling upon shareholders — argues a considerable anxiety to avoid 
the decision of an embarrassing question. The opinion may well foreshadow 
the eventual denial of jurisdiction of the state of incorporation to levy 
property taxes on shares of stock. In any event, the Court is driving a hard 
bargain with the states now levying such taxes in suggesting that their validity 
can best be assured by construing them as corporation taxes. For as corpora- 
tion taxes they would no longer be effective to reach exempt property owned 
by the corporation or tangible property outside the territorial jurisdiction. 
Compare Van Allen v. Assessors, 3 Wall. 573 (U. S. 1866), with Owensboro 
Nat. Bank v. Owensboro, supra; and Klein v. Board of Tax Supervisors, 
supra, with Union Refrigerator & Transit Co. v. Kentucky, 199 U. S. 194 


(1905). 


WILLs — ConstrucTIon: IN GENERAL — ADOPTION BY TESTATOR OF STAT- 
UTE OF DISTRIBUTION TO DETERMINE REMAINDERMEN.—T, domiciled in 
New York, executed his will in 1872 and died two years later. The will 
gave the income of part of his estate to his children for life, and ordered his 
executors “ on the decease of any one of my three children . . . to pay over 
to the next of kin and heirs at law of such deceased child, whatever my said 
executors may hold in trust for the benefit of such deceased child in the same 
manner as they would take had such child been the absolute owner of the trust 
property and died intestate.” A child domiciled in New York at T’s death, 
died in 1929 domiciled in New Jersey. The New York statute of distribution 
in 1874 limited representation to children of deceased brothers and sisters, but 
the statute in 1929 permitted representation among brothers’ and sisters’ de- 
scendants in whatever degree. The New Jersey statute of distribution at both 
dates was similar to the earlier New York statute. The trustee brought pro- 
ceedings for the construction of the will. Held, that the statute of dis- 
tribution of New York as it existed in 1929 should determine the remainder- 
men. Matter of Winslow, 138 Misc. 672, 247 N. Y. Supp. 506 (1930). 

The testator’s reference to the law of intestacy was but a short-hand 
method of designating remaindermen. Cf. Lincoln v. Perry, 149 Mass. 368, 
21 N. E. 671 (1889). Hence such a provision should be interpreted accord- 
ing to the connotation it possessed at the testator’s domicil, unless the testa- 
tor indicated that he had in mind another connotation. Harrison v. Nixon, 
9 Pet. 483 (U. S. 1835); see Story, Conriict or Laws (8th ed. 1883) § 484; 
Goopricu, ConFiict or Laws (1927) § 161. This is so even though the ulti- 
mate beneficiary is determined by reference to a person domiciled in another 
state at all times. Houghton v. Hughes, 108 Me. 233, 79 Atl. 909 (1911); 
Lincoln v. Perry, supra; In re Estate of Riesenberg, 116 Mo. App. 308, 90 
S. W. 1170 (1905); Jn re Fergusson’s Will, [1902] 1 Ch. 483. Where there is 
a change in the statute of distribution between the execution of the will and 
the time of distribution, the testator’s intent, as far as expressed, as to which 
statute should govern must be sought. Estate of Wilson, 65 Cal. App. 680, 
225 Pac. 283 (1924); McCormick v. Hall, 337 Ill. 232, 168 N. E. goo (1929). 
If the statutes in force at a particular time are clearly designated, the solution 
is easier to reach, even though that statute does not fully coincide with the 
testator’s expectations. Johnson v. Linstrom, 92 Minn. 8, 99 N. W. 212 
(1904); Quick’s Ex’rs v. Quick, 21 N. J. Eq. 13 (1870). ‘In the peindioel 
case, as the testator was satisfied that the property should go as though the 
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life tenant were an absolute owner dying intestate, he probably had no par- 
ticular class of heirs or next of kin in mind; hence, the statute in force in 
the state of the testator’s domicil at the time of distribution seems the stand- 
ard applicable. Holmes v. Alexander, 82 N. H. 380, 134 Atl. 536 (1926); 
Kohler’s Estate, 199 Pa. 455, 49 Atl. 286 (1901). The case illustrates, how- 
ever, the necessity of so specifying if the testator has the terms of his present 
statute in mind. 


BOOK REVIEWS 


Mr. Justice Hotmes.* Edited by Felix Frankfurter. New York: Coward- 
McCann, Inc. 1931. Pp. 241. $2.50. 


The eighth of March was the ninetieth birthday of Oliver Wendell Holmes. 

To “the first American,” “the great American Judge,” “the great Liberal,” 
“the philosopher become king,” “ the great writer become jurist,” “ the true 
spirit of statecraft in constitutional adjudication,” come those disciples who 3 
call him “ Master” bearing their gifts of gold, frankincense and myrrh. 
They have exhausted language in expressing their respect. This mark of 
devotion is fitting and just. Original in his work, in his grasp alike of 
historical origins and modern social changes, and unique in his virile old age, 
Justice Holmes is the most interesting figure in law in the modern world. 
Judge Cardozo at the age of sixty-one approaches him in popular interest 
and walks abreast him as a lawyer-philosopher. The New York Chief Judge 
is also loved and respected for his engaging personality, his erudition, his 
simplicity and modesty, and for a persuasive progressiveness which seldom 
leaves him in the réle of a dissenter. They are alike in this: neither works 
for monty nor for fame “but each for the joy of working and each in his 
separate star, [draws] the Thing as he sees It, for the God of Things as 
They Are.” Indeed, in the words of Judge Learned Hand, those who have 
written for this book are all spiritually members of a guild whose “ president 
is a certain white haired gentleman, with a keen blue eye and a dangerous 
turn for dialectic’ which “ undertakes only those jobs which the members 
can do in proper workmanlike fashion.” + 

Lord Esher looked for the well recognized judicial rules of civil conduct 
and said: “It does not signify what the reasons for them are.” ? Justice 
Holmes says: “. . . the first step toward improvement [of the law and the 
administration of justice] is to look the facts in the face.”* Ignoble mo- 
tives may have covered themselves with a high sounding name; discontent 
may mean inadequacy of temperament or will. Reason means truth and 
the function of the judge is to discover truth no less than precedent. His 
own views of truth and authority may not, as social justice is evolved into 


* Contributions by Benjamin N. Cardozo, Morris R. Cohen, John Dewey, 
Felix Frankfurter, Learned Hand, Harold J. Laski, Walter Lippman, Philip Littell, 
Joseph Redlich, Elizabeth Shepley Sergeant, John H. Wigmore. 

1 P. 132-33. 

2 Mexborough v. Whitwood Urban District Council, [1897] 2 Q. B. 111, 115. 
_ 8 Rarronat Basis or Lecat Instirutions (The Modern Legal Philosophy 
Series, 1923) xxxii. 
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legal opinions, always coincide with the advanced ideas of others. The 
newest notions of sociological reformers may seem to him, as Justice Holmes 
contemptuously says, “ twaddle.”* In truth our great philosophic jurist has 
no desire to be known to fame as a disturber of rules which have existed 
from time immemorial, a dissenting judge, or a wild-eyed radical. In United 
Zinc Co. v. Britt ® he led the Court in upholding the “ Draconian doctrine ” 
of the Massachusetts courts when Chief Justice Taft and Justices Day and 
Clarke sought to apply the “ humane doctrine ” to the case of young chil- 
dren “ trespassing” for a swim in waters, clear and tempting but dangerous 
with the deadly poison of sulphuric acid. In Baltimore & Ohio R. R. v. 
Goodman ® he wrote for the Court upholding a “ standard of conduct ” of 
travellers at railroad crossings which seems scarcely in accord with the 
present conduct of the prudent man in an automobile who might seldom 
“stop and get out of his vehicle,” or even stop, unless he knew that he was 
taking the risk of a non-suit if an accident followed. 

In his reluctance to find state legislation void for unconstitutionality, 
Justice Holmes has upheld alike legislative progression and reaction.? Yet he 
is not always thus. In Pennsylvania Coal Co. v. Mahon ® he wrote for the 
Court (Brandeis, J., dissenting) to the effect that the rights of private prop- 
erty prevailed over the public interest as against the householder or citizen 
when the state undertook to make commercially impracticable the business of 
coal mining under streets and houses. “ We are in danger,” he there says, “ of 
forgetting that a strong public desire to improve the public condition is not 
enough to warrant achieving the desire by a shorter cut than the constitu- 
tional way of paying for the change.” ® The question is one of degree, not 
to be disposed of by general propositions. The liberal mind that upheld the 
constitutional claim of right in the case of the owners of mines agreed in the 
emergency rent cases, against the dissent of Justices McKenna, Van De- 
vanter and McReynolds, that the owners of houses could be deprived of 
their right to charge what they would for their own.1° The police power 
may be exercised when a predominant public interest requires the re- 
straint.11 The two cases above cited are “extreme cases on the one side 
and on the other.” 12, Wise is the court which can choose justly between a 
law enacted to meet a great public need and one which is merely an officious 
interference with private rights and can determine fairly how long the valid- 
ity of a restriction statute shall continue.1* 

The lawyers, writers, and philosophers who contribute to this book of 
praise are full of admiration for the clearness and conciseness of the literary 
style of Justice Holmes. His judicial opinions are often literature, exact 
and complete though their expression of the law may be. Concise he always 
is and clear to the trained minds for which he writes, but the dull plodders 


4 Id. xxxi. 

5 258 U. S. 268 (1922). 

6 275 U. S. 66 (1927). 

7 Roschen v. Ward, 279 U. S. 337 (1929). 

8 260 U. S. 393 (1922). 

9 Id. 416. 

10 Levy Leasing Co. v. Siegel, 258 U.S. 242 (1922). 

11 See Noble State Bank v. Haskell, 219 U. S. 104 (1911). 

12 Frost & Frost Trucking Co. v. Railroad Comm., 271 U. S. 583, 601 (1926). 
13 Chasleton Corp. v. Sinclair, 264 U. S. 543 (1924). - 
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along the legal pathway do not find in his opinions that “law made easy ” 
which is to all such the ideal of a judicial utterance. Imagination must at 
times be trusted to fill out the judicial ellipses. The shining light of his 
language at times dazzles the eyes of those who gaze at the sun. 

The book takes its tone of lofty intellectual dignity from the classic Greek 
quotation with which Chief Judge Cardozo prefaces his admirable essay. 
The strain of exalted eulogy is unbroken by any discord. Nor would the 
introduction of an inharmonious note be in keeping with the purpose of the 
volume. Justice Holmes has pleased the best and wisest of his day and 
generation. He has not pleased all. Temperamental felicities have not 
always charmed his colleagues into acquiescence in his views. “In the 
nature of Supreme Court litigation must be sought the explanation for the 
large incidence of dissent,” says Professor Frankfurter..4 When we once 
recognize that the constitution is not “a document for fastidious dialectics ” 
but the means of ordering the life of the people, we can not fail to notice 
that the liberalism of yesterday’s dissent has often become the common- 
place of today’s decisions.1° Ultimately the Court, if it essays to govern, 
must govern wisely or abdicate its functions. It must grow wise with ex- 
perience. “ Some play must be allowed for the joints of the machine, and it 
must be remembered that legislatures are ultimate guardians of the liberties 
and welfare of the people in quite as great a degree as the courts,” says 
Justice Holmes.1* “ Private property must be immune from regulation in 
the public interest,” said, in effect, Justice Stephen J. Field.17 The difference 
between the two jurists is, I think, mainly one of emphasis. In any event, 
out of the multitude of decisions comes the now generally accepted rule that 
the constitutional power to regulate is sufficient both to hold legislative rash- 
ness in check and to meet all public exigencies. For his contributions to this 
accomplishment the great lawyer-philosopher-statesman-author may safely 
trust his fame to posterity. 

It is difficult to review eulogies. The tendency is to review the subject 
of them. Professor Frankfurter has made a remarkable collection of “ sym- 
bols of homage and affection.” No subject could be more worthy; no trib- 
utes more welcome to the man. The abundant felicitous extracts from opin- 
ions and public writings give the book a place on the reference shelf along 
with Bartlett’s Familiar Quotations. 

CuTHBERT W. Pounp. 

New York Court of Appeals. 


REORGANIZATIONS AND OTHER EXCHANGES IN FEDERAL INCOME TAXATION. 
By Robert N. Miller, Homer Hendricks, and Ewing Everett. New 
York: The Ronald Press Company. 1931. Pp. xviii, 448. $10.00. 


Thirteen years ago, Mr. Justice McKenna remarked in Lynch v. Turrish, 


“The point in the case seems a short one. It, however, has provoked much dis- 
cussion on not only the legal but the economic distinction between capital and 


14 P. 47. 15 Cf, Arizona Employers’ Liability Cases, 250 U. S. 400 (1919). 
16 Missouri, K. & T. Ry. v. May, 194 U. S. 267, 270 (1904). 
17 Dissenting in Munn v. Illinois, 94 U. S. 113 (1876). 
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income and by what processes and at what point of time the former produces or 
becomes the latter. And this in resolution of a statute which concerns the activities 
of men and intended, it might be supposed, to be without perplexities and readily 
solvable by the off-hand conceptions of those to whom it was addressed.” 1 


Although such a supposition of simplicity might have been justified with 
reference to the federal income tax law as it then stood, today no informed 
lawyer would attempt to solve a federal tax problem by an off-hand concep- 
tion. The 1913 law,? about which Mr. Justice McKenna wrote, comprised a 
total of 16 pages in the official print; the 1928 law,® with which Mr. Miller and 
his colleagues are concerned, covers 97 pages, after the omission of matter 
relating to other taxes, but without including provisions of the 1926 law left 
in effect. In the 1913 law, there were no provisions analogous to those which 
Mr: Miller discusses; in-the present law, these sections bulk nearly half as 
large as the entire 1913 law. Moreover, as Professor Maguire states in his 
foreword,* it may be questioned whether the statutes at large contain any 
other provisions embodying a similar “combination of astute conception, 
studied shifts between definite and indefinite phrasing, and intricacy of 
consequence.” 

Although, of course, previous treatises on the income tax have attacked the 
construction, among others, of the reorganization and exchange provisions, 
the present volume is the first elaborate treatise on this specialized subject. 
For a discussion of so technical a topic, the book is unusually clear, concise, 
and logical. The authors introduce the subject with a consideration of the 
nature of income, of the time of its realization, and of the general scope of 
the reorganization and exchange provisions. The various subdivisions are 
then discussed individually, substantially a chapter being devoted to each. 
The chapters uniformly commence with an analysis of the provisions to be 
discussed, of the similar sections of prior acts, and of the relevant regulations 
and decisions. The legislative history and committee reports are frequently 
set forth as well. Part III of the volume is devoted similarly to six of the 
basis subdivisions, containing as well two concluding chapters on the consoli- 
dated returns provisions and on miscellaneous topics. In appendices appear 
examples of the solution of typical reorganization problems, relevant sections 
of the law, and excerpts from the useful Gregg statement relative to these 
sections of the law. It is a relief to observe that these authors, unlike some 
of their predecessors, have kept the appendices within reasonable limits. 

The volume is quite elaborately annotated with references to rulings, de- 
cisions, and even to many law review discussions. Consequently, it gives in 
well-organized form substantially all the available data which can be used in 
the consideration and interpretation of these sections of the law. Although 
some of the general statements in the introductory chapters may be ques- 
tioned, the discussion as a whole is thoughtful and careful. The most serious 
criticism is that the authors have not seen fit to set forth their own views 
upon some of the most difficult questions in the interpretation of the law, con- 
tenting themselves merely with a statement of the difficulty. This omission 
is the more regrettable, since the authors can, on occasion, make very search- 
ing comments. Some users will regret also the omission of plans for the 


1 247 U.S. 221, 224 (19178). 4 P. iv. 
2 38 Srar. 114. 5 See, e.g., $8 77, 78, 117. 
8 45 Stat. 795, 26 U. S. C. Supp. III $ 245 (1929). © See, e.g., § 228. 
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use of the reorganization sections in the reduction or avoidance of taxes. But 
such plans are likely to have only an ephemeral value, particularly when 
made public, and the authors have laid a solid foundation upon which a suffi- 
ciently ingenious practitioner can build his own structure. 

The publication of this book is another indication that federal taxation is 
becoming or, perhaps, has become, a field for specialists with a growing techni- 
cal literature of its own. Indeed, the flood of decisions has been so great 
that the preparation of a single general treatise is scarcely feasible. It may 
well be regretted that the federal income tax law has become so extraordinarily 
particularized and complex. But particularity can not be avoided unless 
broader administrative discretion is conferred, and few lawyers would ac- 
cept the latter alternative at present. For the present, then, we seem to have 
entered an era in which the typical publication will be the exhaustive mono- 
graph upon a relatively restricted topic, a type of which the present volume 


is an excellent example. 
ROSWELL MAGILL. 
Columbia Law School. 


CAsES AND OTHER AUTHORITIES ON THE LAw oF Trusts. By Austin Wake- 
man Scott. Second edition. Cambridge: The Editor, Langdell Hall. 


1931. Pp. xiv, 819. $6.00. 


The trust ranges more widely over the field of law than any other con- 
trivance employed by lawyers. The express private trust is like contract 
in its simplicity of outline, and has a similarly broad use. It is employed in 
security transactions, in the active management of property, in reducing 
competition, in facilitating sales, in evading the tax collector or creditors, and 
in manifold business transactions. And it is often seized on by the courts 
as one expression of the conclusion that a claimant to a fund is entitled 
to priority. The charitable trust accomplishes purposes now thought of as 
governmental, such as the accumulation of a fund for the retirement of the 
national debt or the support of education; and it also furthers generous 
causes no longer or not yet deemed governmental; for instance, the mar- 
riage of poor maids, the publication of the sacred writings of Joanna South- 
cote, or the advancement of Christ’s Kingdom on earth. The constructive 
trust is in part co-extensive with tort as an additional remedy to an injured 
party, and it is analogous to quasi-contract as a formula for giving relief when 
no other legal device is handy. There is scarcely a corner of law to which the 
trust is alien. This wide-ranging nature of the trust is no new thing, for its use 
in law reform through the centuries has been described by both Maitland 4 
and Scott.2, The end of its development is certainly not yet in sight. 

To the law teacher, the field of trusts presents unusual difficulties in or- 
ganization. Shall he treat all trusts in a single course? If he does this, he 
may give an erroneous impression of unity when diversity of situations 
works diversity of results, and he may lead students into the kind of error 
warned against by an old teacher of insurance: “ What do they know of the 


1 Trust or Corporation in 3 CoLLEcTED Papers (1911) 321. 
2 The Trust as an Instrument of Law Reform (1922) 31 Yate L. J. 457. 
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law of the insurance contract who only the law of contract know?” ? Shall 
he divide trusts among the courses dealing with devices akin to it, or with 
purposes which trusts are used to further? If he does this, the students may 
not see analogies in different kinds of trusts which are decisive in hard-fought 
cases; or what is more unfortunate, they may fail to see the trust as a utility 
device ready to hand in many a novel situation. Then shall he strive for a 
new organization which will deal with the trust in a business setting as a 
device for the attainment of a particular objective, exhibiting also its history 
and its continued suppleness and capacity for growth? The advantages and 
the difficulties in execution seem obvicus. 

In the first edition of his casebook twelve years ago,* Professor Scott de- 
cided upon the first type of treatment. In this second edition he stands in 
the main by that decision, giving in the preface his purpose. “ The editor 
has attempted to furnish the student with sufficient material to show him 
the nature of the trust device, what it is today and how it became what 
it is, what are the functions which it performs and how it performs them.” © 
It is in the light of this careful choice by the editor that the qualities of the 
book should be considered. Anyone concerned with trusts, even though he 
reserves the question how trusts should be treated in the curriculum, will 
find this an unusually good casebook, with utility reaching much beyond 
the classroom. Its nature can be briefly shown by stating the departures from 
the first edition. 

The new edition gives much more explicit recognition to the diversity of 
trusts and to the desirability of treatment elsewhere of those trusts which 
have become so highly specialized as to take on unusual qualities from their 
purposes and surroundings. A preliminary note to the banking cases states ® 
that these cases can well be omitted if a course is offered on Banks and 
Banking. By segregation and notes, charitable trusts and resulting and 
constructive trusts are marked off to themselves. An interesting appendix 
(which should be a foreword); “ Modern Uses of the Trust Device,” states 
that the “ business trust ” and the security trust are so affected by the law 
governing business associations and credit transactions that they are com- 
monly considered in other courses.’ The same appendix briefly discusses 
the corporate trustee, the insurance trust, the trust as an instrument in avoid- 
ing or reducing taxes, and the trust in business, and concludes with the state- 
ment, “... the purposes for which the trust can be employed... are 
limited only by the imagination of lawyers and men of business and by the 
policy of the law.* The student surely can not leave this book with the 
view that trusts are static or all alike. 

The arrangement of the material has been somewhat modified. The first 
four chapters of the earlier edition, dealing with “ The Nature of a Trust,” 
“The Creation of a Trust,” “The Elements of a Trust,” and “ Resulting 
and Constructive Trusts,” have retained their old place; but the material on 
banking, entirely revised, and the material on charitable trusts, almost un- 
changed, are now set off in separate subdivisions. Then follows a new 
chapter, “ The Administration of Trusts.” The chapter includes a section 
dealing with the new topic, “ Powers and Duties of the Trustee.” Into the 


46. 


8 Wooprurr, Cases ON INSURANCE (2d ed. 1924) v. 6 
4 ae in (1919) 32 Harv. L. Rev. 978. 7 
5 P. iii. 8 
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same chapter is brought in much expanded form the material on “ Invest- 
ment of Trust Funds,” “ Successive Beneficiaries,” “ Liabilities of the Trus- 
tee to the Beneficiary,” and “ Nature of the Remedies of the Cestui Que 
Trust against the Trustee.” The remaining chapters retain their identity, 
though the order is slightly changed. A few of the old cases have been 
shifted to new positions and some of the fresh leading cases bring up prob- 
lems omitted from the first edition or there reduced to footnotes.® 

The selection of cases by Professor Scott has always been extraordinarily 
good. In this edition, one-third of the cases, the reviewer estimates, are 
included for the first time and these cases, nearly all of which were decided 
in the last ten years, seem quite on a par with the old. A number of cases 
appear in the form of digests of the facts and extracts from the opinions. 
There is also a considerable amount of concise text material, for the most 
part written by the editor himself. 

The most substantial change is in the footnotes, which reflect the editor’s 
long experience and familiarity with the subject. These notes have been 
carefully rewritten. Many of the notes on older questions have been elimi- 
nated, but their availability preserved by references to the first edition. New 
topics and their ramifications have been dealt with. The notes are fairly 
crammed, not merely with citations of cases, but with references to treatises, 
to hundreds of law review articles and comments, and to the annotated 
reports. The practitioner, as well as the student and the teacher, has in 
this book the best aid available in the solution of technical questions of 
trusts. The notes are of the informative type, and contain almost no non- 
legal material, though there are many references to books dealing with the 
activities and practices of trust companies. 

The number of pages in this edition has been slightly reduced, the average 
content per page substantially enlarged. With the increased utilization of 
abbreviated cases, text material, and footnotes, the second edition is a more 
extensive as well as thoroughly excellent treatment of the subject. 


E. CHEATHAM. 
Columbia Law School. 


SouRCES AND JUDICIAL ORGANIZATION OF ENGLISH Law. By Edward Jenks. 
Studies of the International Academy of Comparative Law. Ser. I, 
Fasciculus II, Part I. Berlin: Sack & Montanus, Halle (Saale). 1931, 
P. 92. RM 6. 


This volume, written to serve comparative jurisprudence and intended to 
be read especially by non-English jurists, deserves more attention than its 
brevity would lead one to suppose. Although limited to the positive law of 
England proper, a very wide, exceedingly important, and, in parts, quite 
controversial field is covered. Professor Jenks treats of “statutory law ” + 
in the wider sense of the word, including Orders in Council, Statutory Rules 
and Regulations, and Corporation By-Laws as well as Acts of Parliament. 
Coérdinate with it is “ judiciary law.” ? Neither of these “ major sources ” ® 


® This was done with the problem of the tort liability of the charitable trustee 
and with numerous administrative questions. 
1 P. 7 et seq. 2 P. 25 et seq. 8 P. 6. 
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of English law can be understood by the foreign reader without reference to 
the rules applied in their interpretation, and Professor Jenks’ contrast and 
comparison of statutory interpretation and the rules of precedent does much 
to make this matter clear. Custom and Literature are discussed as “ minor 
sources.” * A later section is devoted to “the distribution of sources among 
the various branches of English law.” The volume is completed by a care- 
fully drawn sketch of England’s judicial organization. The author emphasizes 
the important changes of the last ten years, dwelling, to the exclusion of minor 
details, upon problems which require exposition, and distinguishing well 
between theory and practice. 

Nevertheless, certain objections must be made, particularly in view of the 
purpose of the book. Generalizations are made which, if not incorrect, are 
at least misleading, and several problematic points have not been made 
clear. For instance, the foreign reader may not know the partly judicial 
character of Parliament, especially in its earlier stages. From Professor 
Jenks’ words,® he would understand “ this famous body ” to have been from 
1295 on a legislature in the modern sense of the word. Dismissing the 
problem of the rise of equity with a highly controversial reference to “ con- 
science” and canon law procedure’ deprives the foreign reader of the 
possibility of understanding a development in English law which, to him, is 
both fascinating and strange. Moreover, we can not follow Professor Jenks’ 
assertion that the doctrine of precedent “ has been a cardinal principle of the 
English legal system for at least four centuries.” § 

In the discussion of customary law the reader will find an open self-contra- 
diction. The author distinguishes custom from mere voluntary usage through 
the enforcement of the former by the courts of justice.? He has, none the 
less, no patience with the theories of custom of the Austinian school. These, 
after all, are but a slight and, in view of the Austinian conception of sov- 
ereignty, simply logical modification of the positivistic doctrine which has 
been followed by the King’s courts from the very beginning of their struggle 
against the local, feudal, and ecclesiastical jurisdictions and the bodies of 
unwritten law administered by them. This may be said from the historical 
point of view in the face of the current fashion of rendering suspicious or 
ridiculous any idea that can be identified as Austinian. 

Professor Jenks’ express argument against Austin’s theory is fallacious. 
He points out that “if the Austinian theory be correct, all judgments giving 
effect to previously existing custom, perhaps unknown to Parliament or the 
court, before the case occurred are retrospective in effect, and, therefore, by 
general principle, unjust.” 1° But a legal norm, whether embodied in statute 
or judicial decision, if it is applied to facts which have arisen before it has 
been laid down is retrospective. This must be distinguished clearly from the 
judicial policy which deems retrospectivity unjust when it deprives law of 
its certainty and predictability. Retrospective law is not necessarily unjust. 
It becomes so only when it conflicts with habits of life or institutions of 
society which hitherto had found approval and expression in the positive 
law. Yet from the standpoint of positive law — and Professor Jenks certainly 
takes this point of view —the very character of judiciary law, especially of 


4 P. 38 et seq. ? P. 26. 10 P, 42, 


5 Pp. 44-49. 8 P. 29. 
7. 38. 
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Anglo-American judiciary law, lies in its retrospectivity. ‘“ It is the merit of 
the common law,” says Mr. Justice Holmes, “that it decides the case first 
and determines the principle afterwards.” 11 The rules of case law are never 
positive as statutory rules are, in spite of the modern doctrine of precedent. 
To be positive—that is, enforced by courts of justice —they must be 
laid down anew in every concrete case, though they will, of course, mostly 
correspond to rules laid down in former decisions. In the great bulk of 
cases, therefore, judiciary law proceeds upon the theory that its decisions 
are only explanatory of legal norms previously existing, and only when a court 
deliberately lays down “ new law”’ is the retrospective character of its “law 
making ” admitted. This very admission is one of the most weighty objec- 
tions against the overruling of precedents, at least of those concerned with 
property rights and rights established by contracts. The confusion in Pro- 
fessor Jenks’ argument can be explained only by the inconsistence in his 
point of view. 

In spite of these weak points, however, the volume, because of the arrange- 
ment and wealth of its material fills a gap in the literature of the subject. It 
can well be recommended to both the continental and the American reader, 
and even the mature practitioner of English law may welcome it as an in- 
structive outline of a familiar field. 


Cambridge, Mass. 


H. T. FRoEHLICH. 


INTERNATIONAL GOVERNMENT. By Edmund C. Mower. Boston: D. C. 
Heath & Co. 1931. Pp. xii, 736. $5.00. 


The field of international government has been neglected during many 
years. The subject ought to be widely taught in colleges, and the stock col- 
lege course in international law ought to give way to courses in international 
relations, international government, international organization, and interna- 
tional trade. A movement in this direction would make more progress if 
literature on which such courses might be based were more easily available. 

Professor Mower’s work is to be welcomed for this reason. As a student’s 
introduction, it will help to fill a pressing need. It is admirably conceived 
as a college text. The purpose of the author was to outline the “ international 
governmental system” in a volume “ comprehensive enough to embrace its 
essential features, and non-technical enough to be of general interest.” 1 His 
success in realizing this purpose would have been greater if the first half of 
the volume had been shortened, and if more space had been devoted to a 
treatment of specific international organizations similar to his later treatment 
of the League of Nations, the Permanent Court of International Justice, and 
the International Labor Organization. Much of the discussion of the 
“ Bases of International Government ” seems to represent a hangover from 
earlier literature. The treatment of functions — executive and administrative, 
legislative and judicial — seems to predicate a dogmatic separation of powers 
from which international government may be saved. 

In some instances the reader may be misled by the “ non-technical ” treat- 
ment; for instance, he is not told that the International Sugar Union has 


11 (1870) 5 Am. L. Rev. 1. 1 P. vii. 
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ceased to exist,? nor that the convention on the Pan American Union has 
not been brought into force; * and no college student should be told that it is 
“the prerogative of the Senate [of the United States] to ratify or reject 
treaties.” * A non-technical treatment of a technical subject must be preceded 
by a mastery of technique, and in the hands of a master a technical subject 
never loses general interest by being accurately stated. This volume could 
have been improved also by the citation of official documents. 

The thoroughly satisfactory book on this subject will not be written until 
much more of the spade work has been done. What we need now is not 
general texts or treatises, but a series of special studies of the organized 
international codperation attempted and in large measure accomplished in 
various fields during the past seventy-five years. When such a literature is 
at hand, the subject of international government may cease to be neglected in 
American colleges and universities. 

Man O. Hupson. 


Harvard Law School. 


Some LEcAL PHAsEs OF CORPORATE FINANCING REORGANIZATION AND REGU- 
LATION 1926-1930. Lectures on Legal Topics, Vol. VIII. Chicago: 
Callaghan and Company. 1931. Pp. 475. $3.00. 


The fantastic era following the Civil War was marked by a mania for 
railroad building. When it had ended the foundations of our transportation 
system had been laid but the country had been rocked by financial scandals, 
disasters, and railroad receiverships.1 The process of reorganizing Ameri- 
can railways then began; the result has been described as a more “ note- 
worthy achievement than the payment of the French indemnity or the re- 
funding of the United States debt.” 2 

Bankers, judges, and lawyers all played their parts, although the money 
men generally asserted that the law administrators were far behind them 
in “ingenuity and intellectual alertness.” When the federal judges assumed 
authority to appoint managing receivers for railroads, when they appointed 
receivers on the petitions of railroads, and when they recognized the 
propriety of friendly proceedings they evidenced no lack of “ ingenuity and 
intellectual alertness.” And when they did display a lack of vision, in - 
refusing to deal with reorganizations, the lawyers stepped in and by adapt- 


ing old forms of procedure to new situations enabled the bankers to effectu- 2 
ate reorganizations. Recognizing the rigidity of their common-law training 
: we must marvel, not that they went no further, but that they went so far. , 


The procedure and materials of reorganizations soon became familiar to 
the reorganization bar; the remainder of the profession was permitted to 


remain somewhat in the dark while legal periodicals continued to print arti- F 
cles on the nature of the corporate personality and kindred subjects. Not 
until 1917 when Some Legal Phases of Corporate Financing Reorganization v 
2 P. 249. 8 P. 262. 4 P. 273. 
1 See Hicxs, HicoH FINANcEe IN THE SrxttEs (1929) reviewed by Professor 
Berle in (1930) 43 Harv. L. Rev. 507. Ci 


2 Mead, The Reorganization of Railroads (1901) 17 An. Am. Acap. Pot. Soc. 
Sct. 242, cited in Dewrnc, Frvancrat Poricy or CorporaTIONS (1926) 976. 
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and Regulation appeared, was the bar enabled to familiarize itself adequately 
with the legal aspects of reorganizations. The book consisted of addresses 
delivered during the preceding year by New York attorneys. Only two of 
the lectures related to reorganizations — those by Mr. Byrne on “ Fore- 
closure of Railroad Mortgages” and Mr. Cravath on “ Reorganization of 
Corporations ” — but they were the most outstanding contributions and were 
warmly received. The remaining lectures dealt with corporate bonds and 
mortgages, the Sherman Act, the Federal Trade Commission, and public 
service commissions. 

We are now favored with a second volume, under the same title, which 
includes addresses delivered between 1926 and 1930. Again the most out- 
standing lecture deals with reorganizations — that by Mr. Swaine on “ Re- 
organization of Corporations: Certain Developments of the Last Decade.” * 

When Messrs. Byrne and Cravath delivered their lectures the Boyd 
case * had been but recently decided and what was to be its effect was not, 
as yet, appreciated. Within the next decade it was to result in a complete 
change in the procedure of reorganizations; creditors were to be permitted 
to participate; the courts were to deal directly with reorganization plans; and 
the Rock Island case ® was to be decided. Mr. Swaine has fully considered 
the developments and his critical discussions are arresting. His conclusion ® 
that the doctrine of the Boyd case will be applied to all types of security 
holders is doubted in a recent decision; * whatever light may be gleaned 
from recent cases supports his thought * that the Rock Island case may not 
be followed. Mr. Swaine’s approach to these problems generally should 
be contrasted with that of Mr. Cutcheon whose address on the Boyd case 
is also included in the book; the variance in their criticisms ?° of Mountain 
States Power Co. v. A. L. Jordan Lumber Co." is instructive. 

Mr. Swaine deals at length with the unification of railroads under the 
Transportation Act; his treatment of the matter is entirely adequate al- 
though many of his conclusions may be disputed. That the treatment of 
minorities in unifications and reorganizations is not a matter of public 
interest 12 may be doubted; that the approval of the “ fairness” of a plan 
of reorganization prevents the consideration of the same issue by the Inter- 
state Commerce Commission 1% has recently been denied by that body.1* It 


3 Mr. Swaine’s lecture has appeared in (1927) 27 Cor. L. Rev. gor and (1928) 
28 Cor. L. REv. 29. 

4 Northern Pac. Ry. v. Boyd, 228 U. S. 482 (1913). 

5 Phipps v. Chicago, Rock Island & Pacific Ry., 284 Fed. 945 (C. C. A. 8th, 
1922), appeal dismissed, 262 U. S. 762 (1923). 

rT. 4. 

7 New York Trust Co. v. Continental & Commercial Trust & Sav. Bank, 26 
she 872 (C.C. A. 8th, 1928), certiorari denied, 278 U. S. 644 (1928). 

. 171. 

® Cf. In re Alamac Operating Corp., 42 F.(2d) 120 (C. C. A. 2d, 1930); 
beg Harris & Buck v. Equitable Trust Co., 35 F.(2d) 513 (C. C. A. roth, 
1929). 

10 Pp. 42, 175. 

11 293 Fed. 502 (C. C. A. oth, 1923), certiorari denied, 264 U. S. 582 (1924). 

12 P. 224; cf. Simpson, The Interstate Commerce Commission and Railroad 
Consolidation (1929) 43 Harv. L. Rev. 192, 230. 

13 P. 226. 

14 Chicago, M. & St. P. Reorganization, 131 I. C. C. 673 (1928). 
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is unfortunate that Mr. Swaine did not favor us with his views as to the 
extent tg which the Commission may exercise control over reorganization 
fees.15 

The range of the remaining lectures is wide. The discussions by Mr. 
Cutcheon on “ Recent Developments in Federal Railroad Foreclosure Pro- 
cedure” and Mr. Gardiner on “Corporate Bonds, Mortgages, Collateral 
Trusts and Debenture Indentures,” are hardly comparable to the earlier lec- 
tures, delivered by Messrs. Byrne and Stetson, which they are intended to 
supplement. 

Mr. Wickersham’s lecture on “ Developments of the Sherman Anti Trust 
Law Since 1916,” except for an occasional lapse, displays careful thought. 
His summary treatment of the Stone Cutters case 1° as an ordinary applica- 
tion of Duplex Co. v. Deering,17 and his reference to the dissenting opinion 
of Mr. Justice Brandeis as “ worthy of being included in the wittie diver- 
sities of the law,” +® are distressing. 

Mr. Guthrie’s lecture on “ Public Service Commissions ” is supplementary 
to his earlier lecture on the same subject. The alarm resulting from the 
phenomenal growth of administrative justice is, by no means, confined to 
the United States and Mr. Guthrie is far from alone in his view that it 
should be curbed and the rule of law continued. Mr. Guthrie’s enthusiasm 
for the supremacy of law accounts for his doubtful conclusion that the 
Ju Toy case 1° will be overruled. 

Mr. Montague’s address on “ Anti Trust Laws and The Federal Trade 
Commission 1914-1926” contains a wealth of material. His portrayal of 
the announcement of the “rule of reason,” the ensuing storm of protest, 
and the ultimate change in public opinion, is splendid. Recent decisions 
may require modification of several of Mr. Montague’s thoughts. The 
decision in Federal Trade Comm. v. Klesner?® was not generally antici- 
pated; and the recent decision in Federal Trade Comm. v. Raladam Co.”1 
seriously limits the Commission’s control over false and misleading adver- 
tising. 

Several lectures on topics not included in the earlier volume are contained 
in the present volume. Mr. Bisbee’s lecture on “ Consolidation and Merger ” 
and that of Mr. Ballantine on “ Valuations for Income Tax Purposes” are 
disappointing. Mr. Eisner’s lecture on “ Taxation Affecting Corporate Re- 
organization ” should be of interest to those concerned with reorganizations, 
although the pertinent statute has since been somewhat modified. An ex- 
pository address by Mr. Hines on “The Interstate Commerce Commis- 
sion” concludes the volume. 


15 See United States v. Chicago, M., St. P. & P. R. R., 282 U. S. 311 (1931); 
Note (1931) 44 Harv. L. Rev. 838, 840. 

16 Bedford Cut Stone Co. v. Journeymen Stone Cutters’ Ass’n, 274 U. S. 37 
(1927). 

17 254 U.S. 443 (1921). 

18 P, 275. . 

19 United States v. Ju Toy, 198 U. S. 253 (1905); see Quom Quon Poy v. 
Johnson, 273 U. S: 352 (1927). 

20 280 U. S. 19 (1929), Note (1929) 43 Harv. L. Rev. 285. 

21 282 U.S. 829 (1931), aff’g 42 F.(2d) 430 (C. C. A. 6th, 1930) ; see Handler, 
The Jurisdiction of the Federal Trade Commission over False Advertising (1931) 
31 Cor. L. Rev. 527. 
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It is gratifying to receive from the bar as pleasing a contribution as the 
present volume; needless to say, no lawyer concerned with corporate affairs 
will want to be without it. : 

NATHAN L. Jacoss. 


Cambridge, Mass. 


A TREATISE ON THE PRINCIPLES OF LAW GOVERNING CORPORATE DIRECTORS. 
By Howard H. Spellman. New York: Prentice-Hall, Inc. 1931. 
Pp. xix, 780. $10. 

The author’s preface informs us that “ The preparation of this volume, the 
first legal treatise on the subject of corporate directors, is the result of a need 
of the legal profession growing out of changes in business and financial or- 
ganization through the two decades just passed.” 1 Stockholders have become 
mere investors, and directors, charged with all the powers and duties of man- © 
agement, have acquired a new status. The recognition of this change by 
courts and legislatures has brought into existence a mass of new legal mate- 
rial of whose rationale and tendencies we are promised a critical discussion. 

By making the powers, rights and duties of directors the subject of a sepa- 
rate treatise and by including in the scope of that treatise a number of matters 
which, though they affect directors’ powers, are more commonly classified 
under other headings, the author has succeeded in giving emphasis to the ex- 
tent to which the corporate legal problems of the present day are problems of 
management. There is little, however, either in his collection of materials or 
in his treatment of them to justify the implication in the preface that his book 
is a substantial contribution to our knowledge of the law of corporate manage- 
ment. With the exception of a few very recent decisions the cases dealt with 
are in the main equally accessible in recent editions of standard works on cor- 
porations. Here and there, indeed, one notes with surprise the omission 
of some important case such as Dodge v. Ford Motor Co.,? or Groel v. 
United Elec. Co. of New Jersey. The critical discussion of the cases 
is intelligent and occasionally acute, as in the section in which the author 
indicates a difference, felt rather than acknowledged by the courts, in their 
treatment of the relation of directors to stockholders in large and in small 
corporations.* In general, however, the author’s analysis follows conven- 
tional lines and does little to clarify the more difficult problems. The occa- 
sional references to legal periodicals make only more striking the omission of 
many of the more important articles. 

The last two chapters dealing with civil and criminal liability of directors 
deal as fully as could reasonably be expected in a work of this kind with 
statutory materials, but other portions of the book, notably the chapter on 
“ Powers of the Board of Directors,” fail because of the omission of important 
statutes to give a wholly accurate picture of the law as it exists today. Thus, 
for example, the discussion of the directors’ power to issue securities contains 
no reference to statutes permitting corporations so to frame their articles as 
to authorize directors to determine the rights and preferences which shall 


1 P. vii. 
2 204 Mich. 459, 170 N. W. 668 (1919). 
3 70 N. J. Eq. 616, 61 Atl. 1061 (1905). 
4 Section 9. 
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attach to subsequently issued stock.° Doubtless it would be impracticable 
and unprofitable for a general treatise on the law of directors to refer to all 
of the statutes which affect their position. Nevertheless, a book which pur- 
ports to be primarily a study of the enlargement of directors’ powers may 
fairly be criticized for failing to take note of important statutes which, as 
"Mr. Berle has pointed out, have made it possible to give directors practically 
unfettered control over the corporate financial structure.® 


E. Merrick Dopp, Jr. 
Harvard Law School. 


Tue CRIMINAL, THE JUDGE, AND THE Pusiic. By Franz Alexander and 
Hugo Staub. Translated from the German by Gregory Zilboorg. New 
York: The Macmillan Co. 1931. Pp. xx, 237. $2.50. 


The pathway of criminology is strewn with misplaced confidences. Bec- 
caria and his free will theory, Lavater, Gall and Sperzheim, the phrenologists, 
Lauvergne, Morel, Despine and Maudsley, the psychiatrists with their no- 
tions of “ moral anomaly,” “ moral insanity ” and the like, Lombroso with his 
view of the “born criminal” as the product of “ atavism,” Ferri and the 
more recent sociologists — this is a roll of glory and defeat to equal the 
history of many a noble science. 

And now come Alexander and Staub in the wake of Freud, Reich, Reik and 
other psychoanalysts, with a theory of criminality marked by the exaggera- 
tions, yet penetrating insight, of the clinically seasoned student of psycho- 
pathology. Alexander is a German psychoanalyst of distinction; Staub, also 
trained in psychoanalysis, is a Berlin lawyer of repute. The book is the 
product of their codperative endeavors in a number of criminal cases — far 
too few upon which to dogmatize. But in addition to their experience with 
criminal cases, both bring to their task much erudition and shrewd insight 
gained from the psychoanalysis of non-criminals. 

To do justice to the theories set forth in this contribution would require 
another and larger volume than the one reviewed; for the theories of psy- 
choanalysis will strike most readers as so “ far-fetched” or “absurd” or 
“ unlikely ” as to throw more than the burden of proof upon even the exposi- 
tor who takes no sides. 

Briefly, psychoanalysis holds that the human personality is not a homo- 
geneous unit, but a delicately adjusted mechanism the components of which 
are gradually built up and accommodated to one another on the basis of vari- 
ous instinctive drives and the experiences of life, particularly those of very 
early childhood. Three major components play a réle in thought and action: 
(1) The conscious Ego, that phase of the personality traditionally dealt with 
in human relations and in the law, is but a minor element of the entire mental 
apparatus. (2) The more powerful motives of conduct and misconduct are 
unconscious and frequently remain unknown to the personality. These deep- 
lying motives, referred to in psychoanalytic literature as “ the Id,” comprise 


5 See Del. Laws 1929, p. 371 amending Der. Rev. Cope (1915) § 1927; OHIO 
Gen. Cone (Page, 1931) § 8623-4. 
, 8 Investors and the Revised Delaware Corporation Act (1929) 29 Cor. L. Rev. 
563. 
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a reservoir of asocial drives and impulses which know no morality or law. 
(3) The third major component of personality postulated by psychoanalysis 
is the Super-Ego. This is the socialized element. It represents the “ intro- 
jected” conceptions of the father—a person who from early childhood 
“rules and forbids”; one of whom the child is jealous because of his au- 
thority in the household and his favorable sexual position with respect to the 
mother. The introjected, emotionally colored picture of the father acts “as 
a representative of the father, as it were,” functioning “as an organ inhibit- 
ing the primitive instinctual impulses of the boy.” 1 Around this kernel are 
incorporated “ the social demands of the environment, of the parents and of 
all other persons who have to do with the education of the child’; ? and 
thus is gradually built up the Super-Ego — the conscience, or the socialized 
element of the personality. 

On the basis of such conceptions (and we have omitted the technical de- 
tails regarding the various stages of the development of the personality) 
Alexander and Staub give us a classification of criminals which at least has 
the merits of freshness and of more than superficial noting of resemblances 
and differences. Ruling out “accidental criminals,” they divide “ chronic 
criminals ” into three main groups: The neurotic, the normal, and the crimi- 
nal whose anti-sociality is conditioned by some pathological process of an 
organic or toxic, rather than psychogenic, nature. The neurotic criminal is 
one whose hostile conduct is the outcome of a conflict between the social and 
anti-social components of his personality, the conflict being conditioned not 
only by recent events but, more important, by impressions of early childhood. 
The normal criminal is one whose mental organization is similar to that of 
ordinary individuals, except that through various social influences he has 
identified himself with the criminal classes. ‘“‘ He merely belongs to a social 
class that lives by different standards.”* In such cases the inner conflict 
between the Ego and Super-Ego is no greater than in the case of a normal 
person. “ Many of these, if they were brought up outside the criminal 
environment, would have grown up to be highly adjusted social individuals.” ¢ 
The organic-toxic group — idiots, paretics, schizophrenics, epileptics, etc. — 
comprise the stuff of forensic psychiatry, when questions of irresponsibility 
are involved. 

It is the first group which is at present inadequately treated by both criminal 
law and even progressive penology, and most of the book is devoted to this 
group. The authors would replace the vague and confusing concept of crimi- 
nal responsibility with a system in which, through the psychoanalytic ap- 
proach, the “ degree and mode of participation of the Ego in a given act” ® 
would be the determining issue. ‘“ The evaluation of the relative parts played 
in a given criminal act by the conscious Ego and by the unconscious, would 
have to become in the future the chief task of the court and the medico- 
legal expert; . . . it will present the very basis of each court procedure be- 
fore sentence is imposed.” ® The authors insist that both the traditional 
medical expert and the judge are unfit to determine what is to be done with 
the individual criminal, because they move on the superficial plane of con- 
scious motivation. Recognition of the strong and strange réle of the uncon- 


. 43. 4 Ibid. 
2 P. 44. 5 P. 74. 
6 P. 78. 
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scious is, in their opinion, a necessary basis for “the reformation of our 
whole penal system.” 7 

No description of these views would be complete without mentioning the 
psychology of punishment as related to the “ sense of guilt ” and the “ need 
for punishment,” concepts first introduced by Freud ® and developed by the 
authors. It is claimed that many neurotic criminals commit crimes because 
they are forbidden acts and because in this way they achieve relief from 
mental tension. “A sense of guilt of unknown origin and of long standing 
burdens them; they connect their sense of guilt with the crime they commit, 
and thus it is brought into consciousness in a fashion which is easier for them 
to bear. Their sense of guilt is the result of unconscious forbidden wishes, 
which their Super-Ego condemns more severely than the transgression they 
actually commit.” ® Thus their misconduct is due largely to unconscious 
drives of which they are rarely aware, and their history reflects most ingenious 
attempts to put themselves in punishment-provoking situations. Whether 
accepting the Freudian explanation of the source of this deep-seated sense of 
guilt or not, impartial reading of many case-histories of prisoners will con- 
vince one that “ there is something in” the idea. It brings illumination to life 
histories which are otherwise unexplainable. If this sense of guilt is as fre- 
quent a phenomenon in the life of psychoneurotic criminals as the psycho- 
analysts claim, our entire punishment theory and mechanism become ridicu- 
lous. If we punish by way of requital, we are unjust because the misconduct 
was due to unconscious mechanisms not within the control of the conscious 
will; hence the “ culprit ” was not really at fault. If we punish by way of 
deterrence, we are going through mere motions, because “ many criminals 
. . . derive the possibility of their neurotic acting out from the very punish- 
ment which is supposed to prevent it.” 1° If, finally, we punish in order to 
“ reform,” our efforts are again doomed to failure because we do not thereby 
reach the unconscious forces which play the predominant réle in misconduct. 

Alexander and Staub are very optimistic about the possibilities of psycho- 
analysis in the treatment of neurotic offenders. ‘“ Psychoanalytic practice 
shows that these individuals are frequently, if not always curable.” 14 Study 
of the criminal careers of thousands of offenders of various types and ages, 
and analysis of the different forms of treatment thus far utilized by baffled 
society — and largely in vain — makes the reviewer more skeptical. But he 
welcomes an approach to the crime problem that does not dance blithely on 
the surface. He has long urged that someone like Dr. Alexander be given 
every facility to carry on a series of controlled psychoanalyses of criminals 
who have failed to respond to existing methods of treatment. 

If the analysts have done nothing else they have helped to open our eyes 
to the deep-lying roots of misconduct; to the fatuous futility of trying to un- 
derstand and treat the offender in vacuo, apart from a careful consideration 
of the psychological drama of the family; to the meaningless motions gone 
through by so many judges when they impose sentence, however well-meaning 
they may be; to the sad little “ super’s ” réle that such “ reforms ” as restate- 
ment of the code of criminal procedure can play in the complex problem that 


7 P. 83; cf. Grueck, Mentat DisorDER AND THE CrimINAL LAw (1925). 

8 Some Character-Types Met With in Psychoanalytic Work in 4 CoLLEcTED 
Papers (1925) 318-44, first published in 4 Imaco (1915-16). 

® Pp. 113-14. 10 P, 130. 11 P, 131. 


BOOK REVIEWS 1319 


is crime. All this is in itself a much-needed contribution. But the analysts 
still fail to heed the voice of their critics in other fields. In 1915, Freud 
described various “ character types ” met with in psychoanalytic practice, and 
among them perhaps the most interesting was “ the Exception.” +? Any ob- 
server of human nature has met him often, the person “ usually fixed on some 
infantile situation and always, regardless of the possibilities presented by 
reality,” 1* insisting upon being treated as an exception to whom ordinary 
rules of conduct do not apply. In their resistance to the criticism of other 
scientists, in their slowness to subject their techniques and findings to that 
scrutiny to which other human discoveries have been subjected, psycho- 
analysts play the réle of “the Exception.” They still speak in dogmatic 
enthusiasm or proud disdain; they are still too expansive in their claims. 
Freud’s genius has been that of the creative artist, who adds inspiration to 
observation; his disciples must depend more on scientific method and less on 
intuition, if the gleam followed by the master is to become a controlled search- 
light with which mankind can explore the dark chambers‘of the human mind. 


SHELDON GLUECK. 
Harvard Law School. 


PARENT AND SUBSIDIARY CorPORATIONS. By Frederick J. Powell. Chicago: 
Callaghan and Company. 1931. Pp. xviii, 172. $4.00. 


The problem of “ disregarding the corporate fiction” is one which has 
received a great deal of attention within the last decade, and one which will 
undoubtedly continue to receive increasing attention as the development of 
the use of subsidiary corporations by large holding companies continues. 
Writers on this elusive topic usually approach the problem from the view- 
point either of the proper philosophic concept underlying corporate person- 
ality or of the practical aspects involved. A recent work by Frederick Hallis + 
is an excellent illustration of the philosophical treatment of the abstract 
problem of whether the concept of a separate legal entity is in harmony with 
the actual facts of social life. In marked contrast is Mr. Powell’s book. His 
work is an analysis and study of the practical situations in which the problem 
arises, seeking to determine just how far the courts have gone in placing 
limitations upon the exercise of corporate privileges. 

The author agrees with other writers on this subject that the basic principle 
upon which stockholders have been held liable for obligations incurred in the 
corporate name or capacity is that there has been an abuse of the privilege 
of doing business in corporate form. He then outlines the three elements 
which must be present in every case in order to break down the usual im- 
munity from liability for the obligations of a subsidiary which a parent cor- 
poration enjoys. These are, first, control over the subsidiary by the parent 
corporation; second, exercise of that control in such a manner as to defraud 
or wrong the complainant; and third, unjust loss or injury to the complainant 
unless the parent corporation is held liable. At the outset, the author is 
careful to define his terms, lest his discussion, like its subject, become “ en- 


12 Freup, supra note 8, at 319-23. 
13 P, 112. 
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veloped in the mists of metaphor.” A chapter is devoted to each one of 
these elements, and the adjudicated cases are analyzed and grouped in master- 
‘ful fashion. Another chapter is devoted to an attack on the propriety of 
applying rules of agency as a medium for breaking down the stockholder’s 
statutory immunity, and to pointing out that agency principles are applicable 
only after the statutory barrier of stockholder’s immunity has been removed. 

There are additional chapters on subjects closely allied to the problem of 
substantive liability of the stockholder corporation. The first of these deals 
with the subordination of claims of the parent corporation against the in- 
solvent subsidiary, or, conversely, of claims of the subsidiary against the 
insolvent parent corporation. It may be suggested that cases in which 
partners’ claims against the insolvent partnership estate have been deferred 
would afford an analogy on the problem of whether or not the element of 
fraud or wrong on the part of the corporate claimant with respect to other 
creditors should have to be shown in order to have the corporate claim sub- 
ordinated. Another-chapter is devoted to the relatively unimportant problem 
of whether the parent corporation would escape liability in a case in which 
it would ordinarily be held, merely because the contract of the subsidiary on 
which it was sought to hold the parent was under the seal of the subsidiary. 
The remaining chapters deal with the problems of whether the corporate 
entity will be disregarded by courts of law as well as by courts of equity, 
whether there is a binding election of remedies which would preclude action 
against the subsidiary after the parent corporation has been sued, or vice 
versa, and whether the rule applied to determine the substantive liability of 
the parent corporation will be applied in cases involving questions of service 
of process on, or jurisdiction over, the parent corporation. 

The author has dealt effectively with an important problem with a proper 
regard for the difficulties involved. His book is extremely readable and is 
an important contribution to a branch of the law which is still in its infancy. 
Its chief value lies in the clear-cut analysis of the elements involved in the 
problem of which it treats, and the grouping of the existing authorities, which, 
obviously, have been carefully and thoroughly examined. 


C. WarING, Jr. 
Providence, R. I. 


Das RECHT DER VEREINIGTEN STAATEN VON AMERIKA. Part I: ERBRECHT 
UND NACHLASSBEHANDLUNG. By Carl G. Grossmann in collaboration 
with Karl von Lewinski, Carl L. Schurz, and Eugen Will. Part II: Die 
ERBSCHAFTSBESTEUVERUNG. By Hans Kriiger. Comprising Vol. IX of 
RECHTSVERFOLGUNG IM INTERNATIONALEN VERKEHR. Edited by Franz 
Leske and W. Loewenfeld. Berlin: Carl Heymanns Verlag. 1930. 
Pp. xiv, 349. RM 25. 

This book fulfills a prescribed purpose which it sets out to accomplish. It 
does not purport to be a work of productive research. It is a guide book on 
American Inheritance Law (what we call the law of wills) written for Ger- 
man lawyers or interested laymen. Its compactness and terseness are ad- 


2 Cardozo, C. J., in Berkey v. Third Avenue Ry., 244 N. Y. 84, 94, 155 N. E. 
58, 61 (1926), (1927) 40 Harv. L. Rev. rorr. 
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mirable. As the former German Consul General at New York, Karl von 
Lewinski points out in his introduction,’ it is really a feat of jugglery to 
handle such a heterogeneous mass of material in this crisp fashion. So far 
as possible, citations are given on every individual problem from decisions in 
each of our forty-eight states, the Philippines, Porto Rico, the Virgin Islands, 
Alaska, Panama Canal Zone, Samoa, Guam, and Hawaii. 

Criticism might be directed at the repeated use of secondary citations, but 
this is to be expected in a volume which does not pretend to the scholarly 
heights scaled by Wigmore or Williston. The authors tell us frankly that 
they seek to reach merely an informational clear-cut statement of the Ameri- 
can law in the field treated. We are surprised, however, to find Bouvier’s 
Law Dictionary, Corpus Juris, and The American and English Encyclopedia 
of Law used as source material. However, these are minor misdemeanors in 
a volume which bears the stamp of excellent workmanship. 

The first part of the book, written by Dr. Carl Grossmann, covers our 
inheritance law in regard to both testamentary and intestate succession; the 
second, written by Dr. Carl Becher and Hans Kriiger, contains an essay on 
American inheritance tax law written from a comparative background. 
There is included an appendix setting forth translations of both the federal 
and the New York statutes. Here again, we find that terse compressed style 
which can cover tremendous ground in a small amount of word space. The 
second portion is perhaps less well done than Dr. Grossmann’s part. 

Since they are writing primarily for Germans and therefore may assume a 
certain knowledge of German law, the authors use throughout the technique 
of comparison. Thus, the American reader is able to catch instructive and 
stimulating glimpses of familiar concepts viewed from the less familiar 
German angle. The result is the oft-repeated process of coming to understand 
more thoroughly many concepts which we, having taken them for granted, 
comprehend only superficially. At the same time, the American lawyer has 
an oppertunity to become familiar with German legal molds. 

Some of the contrasting German concepts are of particular interest; for 
example, the “ Universalsukzession,’ upon which is predicated the direct 
passage of title from the deceased to the heirs or legatees of personalty as 
well as of realty immediately upon the death of the deceased.? Also, in the 
German law, a contract providing for the distribution of property after death 
apparently has the same direct effect as a will itself.* The German law has 
no special court to probate wills comparable to our surrogate’s or probate 
court. 

A novel feature is the collection of statutes from the various jurisdictions 
on the question of the alien’s capacity to inherit property. The rights of 
foreign consuls in the protection of inheritance claims of their nationals is, 
of course, treated with amplitude. At the close of the first part we find a 
section entitled “ Practical Advice ” to Germans who are entitled to property 
either through wills or through intestacy.® 


1 P, viii. 

2 P. 97. 

8 P. 117; BueErcEeRLicHes GESETZBUCH §§ 1941, 2274 et seq.; cf. AUSTRIAN 
ALLGEMEINES BUERGERLICHES GESETZBUCH §§602, 1249 et seg.; Cope CiviL 
Francalts, Art. 1082. 

4 P. 192. 
5 P. 198. 
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This work originated as far back as 1880,° but due to a series of mishaps 
and the outbreak of the War, the manuscript was not brought to date and 
published until 1930. It is the first in a series of volumes which the publisher 
contemplates on various portions of American law. This American. series is 
itself part of a more comprehensive series entitled Rechtsverfolgung im 
Internationalen Verkehr, of which a considerable number of..volumes deal- 
ing with the law of practically all the European countries has already been 
published. Its purpose, as illustrated by the characteristics of this volume, 
is a statement of the law rather than a more concentrated analytical study 
such as those attempted by Lambert in the publications. of his Institut de 
Droit Comparé* at Lyon or by Levy-Ullmann in the series published under 
the auspices of the University of Paris.® 

M. Exricx. 

New York. : 


Cours DE Droit INTERNATIONAL. By Dionisio Anzilotti. French translation 
from the 3d Italian ed. by Gilbert Gidel. Paris: Recueil Sirey. 1929. 


Pp. xii, 535. 


The notable work of Judge Anzilotti of the Permanent Court of Interna- 
tional Justice, first published as a course of lectures during his professorship 
at Rome some eighteen years ago, is now made available to a larger audience 
in a French translation by Professor Gidel of the University of Paris. 

The volume under review is only the first of what is expected to be a 
three-volume work. It constitutes an introduction to the system, consisting 
of a discussion of the underlying conceptions and theories of international 
law. While not concerned with the discussion of many concrete cases, and 
though practically devoid of footnotes, the book nevertheless covers in a 
critical way some of the principal problems of theory which have agitated legal 
scholarship in the field for the past generation. It is partial to the German- 
Austrian school of thought. The author assumes a positivist, rather than a 
philosophical, approach, and for that reason the work is likely to make an 
appeal to the American reader. Though discussing theory in the main, it is 
informed at all times by a practical sense of realities and thus does not be- 
come pedantic. 

The first chapter on the history and literature of international law is 
useful, though the literature is not critically selected, as it is later on in the 
bibliographic note at the beginning of each topic. Valuable and poor books 
appear in indiscriminate juxtaposition.” 

The introductory part consists of five chapters: the conception of interna- 
tional law, international law and municipal law, the sources of international 
law, the limits of effectiveness of international legal rules, and the coérdina- 
tion, interpretation, and application of such rules. The best of these contri- 
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© Pp. v. 
7 See Book Review (1924) 37 Harv. L. REv. 1145. 
8 See Book Reviews (1928) 42 Harv. L. Rev. 144; (1931) 31 Cot. L. REv. 1062. 


1 The work has since been published also in a German edition translated by 
Cornelia Bruns and Dr. Karl Schmid. LreHRBUCH DES VOLKERRECHTS (1929). 

2 Hall, not Sheldon Ames (p. 27) is the author of the work of which Higgins 
has published an 8th edition. Hatt, A TREATISE ON INTERNATIONAL LAw (8th ed. 


by A. Pearce Higgins, 1924). 
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butions relates to the author’s specialty on the relation between international 
law and municipal law, which, with Triepel, he made a fundamental subject. 
While indicating that municipal law can not violate international law in the 
long run-and that the two systems are complementary, he makes no reference 
to the many illustrations afforded by American practice and pointed out in 
American literature, which demonstrate that the Secretary of State is the 
societal ‘gent of the American people for giving effect to international law 


*¢ when other agent& fail. This is illustrated in the effort to draft aliens, to 


exercise extraterritorial jurisdiction against rum runners and fishing ves- 
sels, and so forth’ On the other hand, in dealing with the responsibility 
of states for illegal acts, the reviewer is unacquainted with the purported 
decisions of American courts which nullified, as contrary to international 
law, California laws prohibiting the employment of Chinese citizens on 

» public works. Nor did President Roosevelt, it is believed, institute an 
action in the United States Supreme Court to declare void the San Francisco 

(not “ California”) School Ordinance of 1906.4 The Zamora ® related only 
to prerogative Orders-in-Council and did not undertake to decide that the 
prize court would not be bound by general Orders-in-Council or would not 
give effect to them as against international law. The decision was unim- 
portant and had no wide effect, but was successfully used as political 
propaganda. 

The chapter on the codrdination, interpretation, and application of inter- 
national legal rules is confined to an analysis of the sources of law provided 
for the Permanent Court of International Justice in Article 38 of the 
Statute, which gave so much unexpected and, it is believed, unnecessary 
trouble, because not of practical importance, to the Codification Conference 
of 1930 at The Hague. Equity as a source both for the proper extension 
and application of international law and as a means of departing from it 
deserves, perhaps, fuller treatment than it receives. The reviewer had sup- 
posed that the Mixed Arbitral Tribunals were properly to be considered 
international tribunals, even though created by treaty among the contract- 
ing parties. But every decision of such aa international tribunal is by no 
means international law, as, for example, where the tribunal sits in review 
of municipal law or where by the Protocol, as in the Mexican-United States 
Claims Commission of 1926, it is privileged to disregard the local remedy 
rule. 

After the introduction comes what may be called the “ General Part ” or 
general theories of international law, covering the remaining 400 pages, and 
dealing in three chapters with “ subjects,” “ organs,” and “ legal facts” of 
international law. Among “subjects” the author deals with the various 
types and forms of states, especially with their recognition. Much of the 
discussion on legal personality seems to the reviewer unfruitful. The battle 
of the major premises is interminable and sterile; the author considers the 
various theories and wisely refrains from dogmatic partisanship. Among 
unions of states the British Empire receives a special section, from which, 
however, there seems to be omitted the developments of the 1926 Imperial 
Conference, as well as the fact that both Canada and Ireland had diplomatic 
representation in Washington for some years before 1927, the date of the 3d 
Italian edition. The chapter on “ legal facts” deals with the manifestation 


8 P. 478. 4 Ibid. © P. 62. 6 P, 102. 


| 

& 

ld 


1324 HARVARD LAW REVIEW 


of state “ will,” including unilateral and bilateral acts (largely treaties) and 
closes with an important section on acts which by international (not munici- 
pal) law are illegal. This is one of the author’s specialties. He dismisses 
lightly the polemics on fault and risk as the basis of international responsi- 
bility, and supports the obvious conclusion that the state is responsible — 
that is, obliged to make reparation — for a breach of international law. That 
concept implies a myriad of rules. But the author is careful to point out” 
the fundamental distinction between municipal responsibility, involving 
the relation between the injured alien and the local state, and international 
responsibility, involving the relation between two states and arising, as a rule, 
only after there has been a denial of justice in the municipal forum. 

The work is one of the most important of Continental treatises. It de- 
serves an early English translation, which might well be supplied with an 
index. 


Yale Law School. Epwin M. BorcHarp. 


BOOK NOTES 


AERONAUTICAL Law. By W. Jefferson Davis. Los Angeles: Parker Stone & 
Baird Co. 1930. Pp. xxxviii, 541. $10.00. 


This book, by a former member of the American Bar Association’s com- 
mittee on aeronautical law, brings together under one cover much interest- 
ing and valuable material. Part I discusses the scope of federal and state 
control of the air. The Air Commerce Act of 1926, the Regulations of the 
Secretary of Commerce enacted thereunder, and the Uniform State Law for 
Aeronautics are stated and commented upon. The author takes occasion to 
express his strong objection to Section 5 of the latter Act which imposed 
upon the owner absolute liability for harm accidentally caused to persons or 
property on the surface of land by the operation of aircraft. He points out 
that this provision of the Uniform Act was modeled on the Connecticut statute 
of 1911, which statute has since been amended, as has the Massachusetts Act, 
so as to impose liability only where the aviator is guilty of negligence. Just 
why the present Connecticut rule is preferred to the former one is not so 
clear. May it not be that at the present time the risks of aviation are so great 
that sound policy requires the imposition of an insurer’s liability? The basis 
of liability to passengers is, of course, quite a different matter. Part II of 
this work discusses the ownership, operation and control of airports, and here 
the author shows the great need for uniform regulations. The remainder of 
the text deals with the regulation of aircraft carriers, questions of liability 
and insurance, international agreements and federal and state regulations 
relating to Air Navigation. 


Tue Hacve BEING THE CARRIAGE OF Goons By SEA ACT, 
1924. By Sanford D. Cole. Third edition. London: Effingham 
Wilson. 1930. Pp. xiv, 158. 6/. 

This edition of Mr. Cole’s annotation of the Carriage of Goods by Sea Act, 

1924, the schedule of which contains a revision of the Hague Rules of 1921, 
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differs little from its predecessors. The earlier editions are merely brought 
up to date by the inclusion of recent decisions and references to events which 
have occurred since the issuance of the second edition in 1925. One seek- 
ing a quick reference to the English cases involving bills of lading under 
the act and its schedule will find the book useful. It also contains an intel- 
ligent and interesting introduction in which are described the various steps 
which led to the adoption of the Hague Rules by the International Law As- 
sociation in 1921 and the English Act and schedule in 1924. 


MARRIAGE AND THE Civit RicHts oF WoMEN. By Sophonisba P. Breckin- 
ridge. University of Chicago Press. 1931. Pp. xi, 158. $2.00. 


Part I of this “social service monograph ” deals with the “ principles of 
domicile and citizenship affecting women ” in a very superficial manner. On 
separate domicile, a stronger case for reform could be made. A chapter on 
“the Cable Act revised and the international situation” bristles with inac- 
curacies, and presents a wholly inadequate picture of recent efforts to obtain 
international legislation. Part II, dealing with “the Cable Act and the for- 
eign born women of Chicago,” is an interesting case-study of the operation 
of the American law on married women’s nationality, but it throws less light 
on the administration of that law than on the general administration of our 
system of naturalization. The method of studying cases, as used in this 
volume, seems of doubtful utility, and it affords little basis for a judgment on 
the American legislation. 


Tue Natura History or A DELINQUENT CaREER. By Clifford R. Shaw. 
Chicago: University of Chicago Press. 1931. Pp. xv, 280. $3.00. 


This is the second volume of a series by the same author, representing one 
phase of the general effort to implement the diagnostic and therapeutic analo- 
gies of medicine by the use of the case method approach. See The Jack- 
Roller: A Delinquent Boy’s Own Story (1930). The narrative recites auto- 
biographically the delinquencies of a Chicago boy, now twenty-two years old, 
who has served six years of a twenty-year sentence for rape at the point of 
a gun. The story is, however, not so much a natural history as an interpre- 
tation of events by one who feels both bitterness and the need for self- 
justification. The fairly typical reactions and attitudes of this delinquent 
and inmate are significant; those which he attributes to prison officials are 
not at least universally prevalent. The “ borrowed insight ” evidenced in the 
language of both narratives is irritating and seriously limits the scientific use- 
fulness of such “ own story” material. In the supplemental analyses the 
manifold sociological and psychological implications of both cases have been 
ill cast in the mold of this author’s etiological concept — the delinquency area. 
An incidental literary and historical perspective attaches to the story as a 
twentieth-century version of the picaresque tale. 
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Evidence, Cases on. Taken exclusively from the New York Court of Appeals Reports, but citing thousands 
of cases from all other American and English jurisdictions. By Professor John T. Loughran and John S, 
Roberts of the Fordham University School of Law. One volume, price $7.00. Baker, Voorhis & Co. a 
New York. 

Evidence, Cases on the Law of, American Case-Book Series. By Edward W. Hinton, Professor of Law in the 
University of Chicago. 1120 pages, 1 vol., price $6.00, buckram binding. West Publishing Co., St. Paul, Minn. 

» Cases on the Law of. By John H. Wigmore, Dean of the Northwestern University Law School. 
Second Edition, pp. xxxii, 1383; 608 cases, 8vo. Printed on thin paper. Buckram, $6.50 net. Little, 
Brown, & Co., Publishers, Boston, Mass. 

Federal Jurisdiction and Procedure, Cases on, American Case-Book Series. By Harold R. Medina, Associate 
Professor of Law, Columbia University. 684 pages, 1 vol., buckram binding, price $5.00. West Publish- 
ing Co., St. Paul, Minn. 

Federal Procedure, Cases on. By Carl Wheaton, Professor of Law, 758 pages, 1 vol., price $5.50, cloth bind- 
ing. Callaghan & Company, Chicago, Illinois. 

Future Interest, Cases on, American Case-Book Series. By Albert M. Kales, late of the Chicago Bar. 729 
pages, 1 vol., price $5.00, buckram binding. This volume is Volume IV of a five-volume case-book on 
Property. West Publishing Co., St. Paul, Minn. 

. Future Interests, Cases on, American Case-Book Series. By Richard R. Powell, Professor of Law, Columbia 
University, assisted by Lewis M. Simes, Professor of Law, Ohio State University. 968 pages, 1 vol., 
price $6.00, buckram binding. West Publishing Co., St. Paul, Minn. 

Insurance, Cases on, American Case-Book Series. By William R. Vance, Professor of Law, Yale University 
Law School. 765 pages, 1 vol., price $5.50, buckram binding. West Publishing Co., St. Paul, Minn. 

Insurance, Cases on the Law of. By Edwin H. Woodruff, Professor of Law at Cornell University. Publishers, 
Baker, Voorhis & Co., New York. Second Edition. 1 vol., 8vo, bound flexibly, $5.50 met. In use at 
Cornell, New York University, University of Missouri, lowa State University, Fordham University Law 
School, and other law schools. f 

Insurance, Cases and Other Materials on, 1931. By George W. Goble, Professor of Law in the University of 
Illinois. 900 pages, $6.00. Blue Kodaleather binding. Bobbs-Merrill Company, Indianapolis, Indiana. 

Insurance (Marine, Fire, and Life), Cases on. By Eugene Wambaugh, Langdell Professor of Law Emeritus 
in Harvard University. 8vo, cloth, pp. xiv + 1197, in two parts (not sold separately), $6.00. Harvard 
University Press, Cambridge, Mass. 

International Law, Cases on, American Case-Book Series. By Manley O. Hudson, Professor of Law, Harvard 
University. 1538 pages, 1 vol., price $6.50. West Publishing Co., St. Paul, Minn. 

International Law, Cases on, American Case-Book Series. By James Brown Scott, Lecturer on International 
Law in the School of Foreign Service, Georgetown University. 1196 pages, 1 vol., price $6.00. West 
Publishing Co., St. Paul, Minn. 

International Law, Leading Cases on. National Case-Book Series. By Dr. Lawrence B. Evans, Counsel to 
the Brazilian Embassy, Washington. Second Edition, 1922. 849 pages, price $5.25, cloth binding. 
Callaghan & Company, Chicago, Illinois. 

te Commerce, Cases on. By Felix Frankfurter, Byrne Professor of Administrative Law in Harvard 
University. Second Edition, 8vo, cloth, pp. xii + 984, $7.00. Harvard University Press, Cambridge, Mass. 

Labor Law, Cases on. By Francis Bowes Sayre, Professor of Law in Harvard University. Second impression, 
8vo, cloth, $5.00. Harvard University Press, Cambridge, Mass. 

Law of Nations, Cases and Readings. By Edwin DeWitt Dickinson, Professor of Law, University of Michigan. 
1133 pages, 64 x 9}, $6.00. McGraw-Hill Book Co., 370 Seventh Avenue, New York. 

thics, Cases and Other Authorities on, American Case-Book Series. By George P. Costigan, Jr., 
University of California School of Jurisprudence. 616 pages, 1 vol., price $5.00, buckram binding. West 
Publishing Co., St. Paul, Minn. 

Legal Liability, Cases on. By Joseph Henry Beale, Royall Professor of Law in Harvard University. Second 
Edition, 8vo, cloth, pp. xii + 883, $4.00. Harvard University Press, Cambridge, Mass. 

Mining Law, Cases on, 1914. With bound in Supplement, 1928. By George P. Costigan, Professor of Law 
in the University of California. 631 pages and Supplement 134 pages, $5.00. Blue Kodaleather binding. 
Bobbs-Merrill Company, Indianapolis, Indiana. 

Mortgage, Select Cases and Other Authorities on the Law of. By I. Maurice Wormser, Professor of Law at 
Fordham University. Bound flexibly, price $6.50. Publishers, Baker, Voorhis & Co., New York. 

Mortgages, Cases on, American Case-Book Series. By James L. Parks, Dean and Professor of Law, University 
of Missouri. 1 vol., buckram binding, 600 pages, price $5.00. West Publishing Co., St. Paul, Minn. 

Mortgages, Cases on. By Morton C. Campbell, Professor of Law in Harvard University. Published in 1926. 
640 pages, $5.50. Amee Bros., 21 Brattle St., Cambridge, Mass. 

, Cases on, rors. By Edgar N. Durfee, Professor of Law in the University of Michigan. 531 pages, 
$4.50. Blue Kodaleather binding. Bobbs-Merrill Company, Indianapolis, Indiana. 

Negotiable Instruments — Cases, Statutes, and Authorities. Edited by Ernest W. Huffcut, late Professor 
of Law at Cornell University. Second Edition, Revised and Enlarged by Frederick D. Colson, of the 
New York Bar. 1 vol., 8vo, pp. xvi, 900, law canvas, $5.00 met. Publishers, Baker, Voorhis & Co., New 
York. 

Oil and Gas, Cases on, American Case-Book Series. By Victor H. Kulp, Professor of Law, University of 
Oklahoma. 531 pages, 1 vol., price $5.00, buckram binding. West Publishing Co., St. Paul, Minn. 
Partnership, Cases on, American Case-Book Series. By Eugene A. Gilmore, Dean of the College of Law, 
State Ualversity of Iowa. 638 Pages, with Supplement by William E. Britton, Professor of Law, University 

of Illinois, 162 pages, 1 vol., price $5.50, buckram binding. West Publishing Co., St. Paul, Minn. 

Partnership, Cases on. National Case-Book Series. By Floyd R. Mechem, Professor ‘of Law in the University 
of Chicago. Fourth Edition, 1924. 1051 pages, = vol., price $5.50, cloth binding. Callaghan & Company, 
Chicago, Illinois. 

Partnership, Cases on the Law of. With Notes and Citations. By James Barr Ames, late Dean of the Harvard 
Law School. 8vo, cloth, pp. viii + 622, $5.00. Harvard University Press, Cambridge, Mass. 
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ADVERTISEMENTS 


Partnership, Selected Cases on the Law of, Including Limited Partnership. By Francis M. Burdick, Dwight 
Professor of Law, Columbia University School of Law; pp. xi, 691; 286 cases, 8vo, buckram, $6.00 net. 
Little, Brown, & Co., Publishers, Boston, Mass. 

Partnership and Other Unincorporated Business Associations, Cases on, 1924. By Judson A. Crane, Pro- 
fessor of Law in the University of Pittsburgh, and Calvert Magruder, Professor of Law in Harvard Uni- 
versity. 0934 pages, $5.50. Blue Kodaleather binding. Shorter Selection, same case-book, 1930. 607 
pages, $5.00. Blue Kodaleather binding. Bobbs-Merrill Company, Indianapolis, Indiana. 

Personal Property, Cases on, American Case-Book Series. By Harry A. Bigelow, Dean of the University of 
Chicago Law School. 404 pages, 1 vol., price $4.00, buckram binding. This volume is Volume I of a five- 
volume case-book on Property. West Publishing Co., St. Paul, Minn. 

Pleading at Common Law, Cases on. With Notes and Citations. By James Barr Ames, late Dean of Harvard 
Law School. Second Edition. Parts I-IV, in one volume. Paper, pp. 349, $2.00. Harvard University 
Press, Cambridge, Mass. 

Pleading at Common Law, Cases on, American Case-Book Series. By Clarke B. Whittier, Professor of Law, 
Leland Stanford Junior University and Edmund M. Morgan, Professor of Law, Harvard Law School. 
672 pages, 1 vol., price $5.00, buckram binding. West Publishing Co., St. Paul, Minn. 

Pleading, Cases on Common Law. National Case-Book Series. By Edson R. Sunderland, Professor of Law, 
University of Michigan. 840 pages, 1 vol., price $4.50, cloth binding. Callaghan & Company, Chicago, 
Illinois. 

Pleading, Cases on Common Law. National Case-Book Series. By W. W. Cook, Johns Hopkins University, 
and Edward W. Hinton, University of Chicago. 574 pages, 1 vol., $4.50, cloth binding. Published by 
Callaghan & Company, Chicago, Illinois; in 1923. 

Pleading, Cases on, 1927. By William H. Lloyd, Professor of Law in the University of Pennsylvania. 305 
pages, $4.00. Blue Kodaleather binding. Bobbs-Merrill Company, Indianapolis, Indiana. 

Pleading and Practice, N. Y. Leading Cases on. Covering all the important steps in a civil action including 
Jurisdiction of Various Courts, Commencement of the Action, Formulation of the Cause of Action, The 
Formation of Issues, The Preparation for Trial, The Preliminaries to Trial, The Trial Itself, The Judg- 
ment and Its Enforcement, Arbitration and Other Special Proceedings. Second Edition. By Jay Leo 
Rothschild, A.M., LL.B., Professor of Law, Brooklyn Law School, St. Lawrence University, one volume, ‘ 
price $10.00. Baker, Voorhis & Co., New York. 

Pleading and Procedure, Cases on, American Case-Book Series. By Charles E. Clark, Dean of the Law 
School, Yale University. Two vols., vol. 1, 674 pages, price $5.50, fabrikoid binding. West Publishing 
Co., St. Paul, Minn. 

Property, Cases on the Law of, American Case-Book Series. Five volumes as follows: Vol. I. Personal 
Property, by Harry A. Bigelow, of the University of Chicago Law School. Vol. II. Rights in Lands, 
by Harry A. Bigelow. Vol. III. Titles to Real Property, by Ralph W. Aigler, of the University of Mich- 
igan Law School. Vol. IV. Future Interests, by Albert M. Kales, late of the Chicago Bar. Vol. V. Wills, 
Descent and Administration, by George P. Costigan, Jr., of the University of California. West Publishing 
Co., St. Paul, Minn. 

Property, Cases on. By Edward H. Warren, Weld Professor of Law in Harvard University. Intended for 
the use of first-year students. Used in fifty iaw schools. 856 pages, $6.00 met. Amee Bros., 21 Brattle St., 
Cambridge, Mass. 

Public Service, Common Carriers and Innkeepers, Cases on. By Charles K. Burdick, Professor of Law in 
Cornell University. Second Edition, pp. xxii, 724; 210 cases, 8vo, buckram, $6.50 met. Little, Brown, 
& Co., Publishers, Boston, Mass. , 

Public Service Companies, Cases on. By Bruce Wyman, late Professor of Law in Harvard University. Third 
Edition. 8vo, cloth, pp. x + 615, $4.00. Harvard University Press, Cambridge, Mass. 

Public Utilities, Cases on. National Case-Book Series. By G. H. Robinson, Professor of Law in Cornell 
University Law School. 1ooo pages, 1 vol., price $6.00. Callaghan & Company, Chicago, Illinois. 

Public Utilities, Cases on, American Case-Book Series. By Young B. Smith, Dean and Professor of Law, 
Columbia University, and Noel T. Dowling, Professor of Law, Columbia University, with a chapter on 
Rates by Robert L. Hale, Lecturer on Legal Economics, Columbia University. 1 vol., 1258 pages, buck- 
ram binding, price $6.00. West Publishing Co., St. Paul, Minn. 

Quasi-Contract, Cases on, American Case-Book Series. By Edward S. Thurston, Professor of Law, Harvard 
University. 625 pages, 1 vol., price $5.00, buckram binding. West Publishing Co., St. Paul, Minn. 
Quasi-Contracts, Cases on. Second Edition, 1917. By Edwin H. Woodruff, Professor of Law Emeritus in 
Cornell University. 666 pages, $5.00. Blue Kodaleather binding. Bobbs- Merrill Company, Indianapolis, 

Indiana. 

Real Property, Cases on. National Case-Book Series. By Joseph D. Sullivan, Professor of Law, Georgetown 
University. 1096 pages, 1 vol., price $6.00. Published by Callaghan & Company, Chicago, Illinois, in r921. 

Real Property, Selected Cases on the Law of Property in Land. Containing a classified selection of cases 
on the topics usually taught in law schools in the course on ‘‘Real Property.” By William A. Finch, Pro- 
fessor of Law at Cornell University. Second Edition, with Supplementary Cases and Notes. 1 vol., 8vo, 
pp. 387, law canvas, $5.00 met. Publishers, Baker, Voorhis & Co., New York. 

Rights in Lands, Cases on, American Case-Book Series. By Harry A. Bigelow, Dean of the University of 
Chicago Law School. 827 pages, 1 vol., price $5.50, buckram binding. This volume is Volume II of a 
five-volume case-book on Property. West Publishing Co., St. Paul, Minn. 

Sales, Cases on. By Samuel Williston, Dane Professor of Law in Harvard University. Third Edition, 8vo, 
cloth, pp. viii + 1196, $6.00. Harvard University Press, Cambridge, Mass. 

Sales, Cases on, American Case-Book Series. By Frederic C. Woodward, Professor of Law, University 
of Chicago. Second Edition. 873 pages, 1 vol., price $5.50, buckram binding. West Publishing Co., 
St. Paul, Minn. 

Sales, Cases and Materials on. National Case-Book Series. By Karl N. Llewellyn, Professor of Law, Columbia 

—" 1930. 1116 pages, 1 vol., price $9.00, cloth binding. Callaghan & Company, Chicago, 

nois. 
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Sales, Selected Cases on. By Francis M. Burdick, Dwight Professor of Law in Columbia University Schoo] 
of Law. Second Edition, pp. xiii, 792; 330 cases, 8vo, buckram, $6.00 met. Little, Brown, & Co., Pub- 
lishers, Boston, Mass. 

Suretyship, Cases on. National Case-Book Series. By Herschel W. Arant, Dean and Professor of Law in the 
Ohio State University Law School. 1088 pages, 1 vol., price $6.50. Callaghan & Company, Chicago, 
Tilinois. 

Suretyship, Cases on, American Case-Book Series. By Stephen I. Langmaid, Professor of Law, University of 
California. 622 pages, 1 vol., price $5.00, buckram binding. West Publishing Co., St. Paul, Minn. 
Suretyship, Cases on the Law of. With Notes and Citations. By James Barr Ames, late Dean of the Harvard 
Law School. 8vo, cloth. Parts I-IV, pp. 652, $4.75. Harvard University Press, Cambridge, Mass. 
Suretyship and Guaranty, Cases on, 1919. By Clinton DeWitt, Professor of Law in Western Reserve Uni- 

versity. 725 pages, $5.00. Blue Kodaleather binding. Bobbs-Merrill Company, Indianapolis, Indiana. 

Taxation, Cases on. By Joseph Henry Beale, Royall Professor of Law in Harvard University. 1927 Edition, 
8vo, cloth, pp. viii + 470, $4.00. Harvard University Press, Cambridge, Mass. 

Taxation, Cases on. National Case-Book Series. By Henry Rottschaefer, Professor of Law, University of 
Minnesota. 619 pages, 1 vol., price $6.00, cloth binding. Published in 1929 by Callaghan & Company, 
Chicago, Illinois. 

Cases on, American Case-Book Series. By Ralph W. Aigler, Professor of Law in the University of 
Michigan. 953 pages, 1 vol., price $5.50, buckram binding. This volume is Volume III of a five-volume 
case-book on Property. West Publishing Co., St. Paul, Minn. 

Torts, A Selection of Cases on the Law of. By James Barr Ames and Jeremiah Smith. Vol. I with Notes 
and Citations, by Ames. Third Edition. 8vo, cloth, pp. xiv + 910. Vol. II, by Smith. Second Edition, 
8vo, cloth, pp. x + 731, $6.00 for the two volumes. 

Torts, A Selection of Cases on the Law of. By James Barr Ames and Jeremiah Smith, revised by Dean Roscoe 
Pound, Carter Professor of Jurisprudence, and newly edited, 1929, by Joseph Henry Beale, Royall Pro- 
fessor of Law in Harvard University. Bound in two volumes, 8vo, cloth, xiv, 1493 pages, $8.00. Not sold 
separately. Harvard University Press, Cambridge, Mass. 

Torts, Cases on. By Frank L. Simpson, of the Faculty of the Boston University School of Law; pp. xv, 709; 
161 cases, 8vo, buckram, $5.00 met. Little, Brown, & Co., Publishers, Boston, Mass. 

Torts, Cases on. National Case-Book Series. By Lyman P. Wilson, Professor of Law, Cornell University. 
IIII pages, r vol., 1928, $6.50. Callaghan & Company, Chicago, Illinois. 

Torts, Cases on, American Case-Book Series. By C. M. Hepburn, late Professor of Law, University of Indiana. 
1492 pages, 1 vol., price $6.00, buckram binding. West Publishing Co., St. Paul, Minn. 

Torts, Cases on the Law of. By John H. Wigmore, Dean of the Northwestern University Law School. An 
entirely new arrangement of this subject. 2 vols., pp. xlviii, 1076, and xxiii, 1045. 8vo. Printed on 
thin paper. Buckram, $11.00 met. Little, Brown, & Co., Publishers, Boston, Mass. 

Torts, Cases on. Third Edition, 1930. By Francis H. Bohlen, Professor of Law in the University of Penn- 
sylvania. 1193 pages, $7.50. Blue Kodaleather binding. Bobbs-Merrill Company, Indianapolis, Indiana. 

Trade Regulations, Cases on, American Case-Book Series. By Herman Oliphant, Professor of Law, Johns 
Hopkins University. 1099 pages, one vol., price $5.50, buckram binding. West Publishing Co., St. Paul, 
Minn. 

Trial Practice, Cases on, American Case-Book Series. By James P. McBaine, Professor of Law, University of 
California. 1 vol., 1061 pages, buckram binding, price $6.00. West Publishing Co., St. Paul, Minn. 

Trial Practice, Cases on. National Case-Book Series. By Edward W. Hinton, Professor of Law, University 
of Chicago, Second Edition, 1930. 653 pages, 1 vol., price $6.00, cloth binding. Callaghan & Company, 
Chicago, Illinois. 

Trial Practice, Cases on. National Case-Book Series. By Edson R. Sunderland, Professor of Law, University 
of Michigan. Second Edition, 1924, 705 pages, price $5.50. Callaghan & Company, Chicago, Illinois. 

Trusts, Cases on, American Case-Book Series. By George P. Costigan, Jr., Professor of Law, University of 
California. 1039 pages, 1 vol., price $5.50, buckram binding. West Publishing Co., St. Paul, Minn. 

Trusts, Cases on. By Austin Wakeman Scott, Story Professor of Law in Harvard University, xiv, pp. 818. 
Price, $6.00 met, buckram. Published in 1931, by the Editor, A. W. Scott, Langdell Hall, Cambridge, 


Mass. 

Trusts and Powers — A Selection of Cases and Statutes. Perpetuities, accumulations and charitable uses 
in New York, selected and arranged by George F. Canfield, Professor of Law in Columbia University. 
Publishers, Baker, Voorhis & Co., New York. 1 vol., 8vo, pp. xx, 868. Price $6.00 met, law canvas. In 
use as a text-book at Columbia University. 

Water Rights, Cases on, 1916. By Joseph W. Bingham, Professor of Law in Stanford University. 750 pages, 
$5.00. Blue Kodaleather binding. Bobbs-Merrill Company, Indianapolis, Indiana. 

Wills and Administration, Cases on. By Joseph Warren, Bussey Professor of Law in Harvard University. 
Published in 1917, by the Editor. 1 vol., pp. xiii, 879, with an appendix of selected Probate Forms. 
Cloth, $5.00 net. 

Wills, Cases on Law of Succession. National Case-Book Series. By Alison Reppy, Professor of Law, New 
York University, 1930. 1205 pages, 1 vol., price $6.50, cloth binding. Callaghan & Company, Chicago, 
Illinois. 

Wills, Descent, and Administration, Cases on, American Case-Book Series. By George P. Costigan, Jr., Pro- 
fessor of Law, University of California. Second Edition, 888 pages, 1 vol., price $5.50, buckram binding. 

This volume is Volume V of a five-volume case-book on Property. West Publishing Co., St. Paul, Minn. 
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Ss 
COST A PENNY A GALLON ! 


In 1800, water from the famous Tea Water Pump, a fine well, located on Chatham 

Street (now Park Row) was carted about in hogsheads and distributed, at a penny 
* a gallon, to residences and business houses. 

The Bank of New York, the city’s most important financial institution, purchased 

its drinking water from these public vendors. 


os its inception the Bank of New York and Trust 

Company has adhered consistently to the purpose of its 
founders — to provide facilities in keeping with the times. 
Each forward step has coincided with the development of new 
requirements on the part of industry, commerce or individuals 
for banking service. 
Its organization today, with the experience of years supporting 
the work of each department, presents an exceptional equip- 
ment for the discharge of all true banking functions. 


BANK of NEW YORK 
and TRUST COMPANY 


CAPITAL, SURPLUS AND UNDIVIDED PROFITS $20,000,000 


NEW YORK 48 Watt Street, New York 


CLEARING HOUSE 
MEMBERSHIP Oe: 
NUMBER ONE Madison Avenue at 63rd Street 

* 
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ADVERTISEMENTS 


The First Real Book of Its Kind 
in Twenty Years 


The Law of 
Fraudulent Conveyances 


by 
GARRARD GLENN 


of the New York Bar 
Professor of Law 
University of Virginia 


AY 


Te is the first book to deal with the subject in the light of the 
Uniform Laws of recent years. The book goes beyond the 
conventional topics usually included in a discussion of fraudu- 
lent conveyances. The treatment includes such subjects as corporate 
reorganizations, partnerships, transfers, trust receipts, modern liens, 
and the trend of legislation in the shape of recording acts as applicable 
to various commercial transactions. In this book the author clearly 
shows that the rules governing the rights of creditors in such matters 
are part of the law of fraudulent conveyances and are not only capable 
of synthetic treatment on that basis, but are the more easily under- 
stood when thus approached. In that endeavor, the final chapter 
deals with “corporate assets,” the suggestion being that, apart from 
a few statutory directions easily classifiable, the rights of a corporate 
creditor differ in no respect from those of any other. 

The Notes and annotations are very complete, and references are 
given to the Reporter System, United States Reports, State Reports 
and the Annotated Case System. 


ONE VOLUME PRICE TEN DOLLARS 


| 


BAKER, VOORHIS & CO. 
119 Fulton Street New York City 
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DELAWARE CORPORATIONS 


Grporation Service G@mpany 


DELAWARE TRUST BLDG. WILMINGTON, DELAWARE 
The largest company specializing exclusively 
in Delaware corporations 
OFFERS TO LAWYERS a ponies bg combining speed, accuracy and 
ency 


REGISTERS AND QUALIFIES Delaware Corporations in any State 
PUBLISHES Delaware Corporations and Receiverships (4th Ed.) 
By Josiah Marvel 
Containing law, fully annotated with forms for incorporating 
Buckram Bound 358 pages $5.00 postpaid 


FURNISHES TO LAWYERS ON REQUEST 
Complete forms and precedents for incorporating 
Estimates of expense covering incorporation and qualification of Delaware 
Corporations 
DIGEST of Delaware Corporation Law—1931 
Pamphlet on “Stock Without Par Value” 


New CAMBRIDGE Books 


Essays in Jurisprudence and the Common Law 


By A. L. GOODHART 
Many of these essays throw interesting light on the difference between judicial procedure in England 


and America. 
“Every student who desires to be anything more than superficial . . . should have this book.” _ 


Equity of Redemption 


By R. W. TURNER 


With an introduction by H. D. Hazeltine. The latest volume of the Cambridge Studies in i 
History, dealing with the nature and history of the debtor’s right to property = 4 


he m 
The Province of the Law of Tort 
By P. H. WINFIELD 
The Tagore lectures for 1930. A full and scholarly discussion of the law of tort intended for a 3 
on both sides of the Atlantic. 50 
The Main Institutions of Roman Law 


By W. W. BUCKLAND 


In the Press. This book is intended for students who have read the “ Institutes’’ and little more, 
and is designed to stimulate rather than inform. 


Published by The Cambridge University Press (England). At all bookstores or from 
THE MACMILLAN COMPANY, 60 Fifth Avenue New York 


Please mention THe Review when dealing with our Advertisers. 
xiv 


= | 

| 

| 
| 
| 

| 


ADVERTISEMENTS 


A New Work of the Greatest Value to 


American Universities and Law Libraries 


THE COMPLETE 
STATUTES OF ENGLAND 


CLASSIFIED AND ANNOTATED 
in continuation of _ 
HALSBURY’S LAWS OF ENGLAND 
and for ready reference entitled: 


‘‘Halsbury’s Statutes of England’’ 


COMPLETE IN 22 VOLUMES 
AND KEPT ALWAYS UP TO DATE 


From this new work the American lawyer will be able to read 
off the Statute or section of any Statute exactly as it is in 
force in England today. The work is copiously annotated and 
every subject covered by English Law is dealt with. 


All 20 Volumes Ready for Immediate Delivery. 


Volumes 21 and 22 containing the Index and Chronological Table 
of Statutes to follow shortly. é 


On thick paper, 40s. per volume. On thin paper, 42s. per volume. 
Detailed Prospectus on application. 


BUTTERWORTH & CO., Bell Yard, Temple Bar, 


(PUBLISHERS), LTD. 


LONDON, W.C.2., ENGLAND 
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LAW SCHOOL 


HARVARD UNIVERSITY 


TERMS OF ADMISSION 
The following men will be admitted: 


1. Graduates of colleges of high grade presenting 
approved college records. 


2. Graduates of other colleges of approved standing 
who ranked in the first quarter of the class during the 
senior year. 


No student will be registered before July 1, 1931, 
but as the number of those seeking admission much ~ 
exceeds the number that can be admitted, applica- 
tions with transcripts of college records should be sent 
for approval to the Secretary prior to July rsth. Rec- 
ords complete to the second half of the senior year 
will be accepted until July rst. 


FOR FURTHER INFORMATION APPLY TO 


THE SECRETARY 
Harvard Law School 


CAMBRIDGE, MASS. 
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ADVERTISEMENTS 


The Penalty of Indifference— 


Neglect on the part of a lawyer to keep fully informed 
regarding cases or statutes on which he proposes to 


rely is all too often penalized by embarrassment and ‘ 
loss of prestige. 


Under present conditions no one can compete success- 


fully who overlooks the most efficient and economical — 
way of keeping up to date and getting things done. 


That’s why Shepard’s Citations is particularly im- 
portant now. It not only increases your speed, cuts 
costs and insures accuracy, but it also brings every 
other legal publication up to date. 


Subscribers to Shepard’s Citations know from experi- 
ence that the relatively small cost of this service is 
offset many times by the benefits derived. 


They know that there is no other way of handling 


your citation problems so quickly and so satisfactorily. = 
It gets things done. Omit Shepard’s and you pay the = [. % 
penalty of Indifference. 
The Frank Shepard Company 
76-88 Lafayette Street 
New York — 


— - 
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FRANK BROTHERS 


588 Fifth Ave. between 47th and 48th Sts. 


[ 
Permanent Exhibit Shop Custom Tailoring 


_ Imported Accessories 
MISS A. I. DARLING PROMPT ATTENTION GIVEN MAIL ORDERS 


Law Stenographer 


Cypewriting, Wultigraphing LA NG ROCK 


LEGAL BRIEF AND NOTE mse TARYARD SQUARE 
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